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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in

the Code of Federal Regulations, which is
published under 50 titles pursuant to 44

Us.C. 1510.
The Code of Federal Regulations is sold

by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7CFR Part 354

Overtime Services Relating to Imports
and Exports

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule; correction.

summARY: This document corrects a
typographical error contained in final
regulations establishing charges for
reimbursable overtime work performed
by Plant Protection and Quarantine
Officers at ports of entry, which were
published March 29, 1984, (49 FR 12185).

FOR FURTHER INFORMATION CONTACT:
John C. Frey, Classification,
Employment and Executive Resources
Program, Human Resources Division,
Animal and Plant Health Inspection
Service, USDA, Room 219—Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-5591.

SUPPLEMENTARY INFORMATION: In FR

Doc. 84-8465, on page 12186, second

column, starting with the third from the

last line in § 354.1(a)(1), the phrase “or

any other period will be $16.44 per hour,

which charges exclude administrative

overhead charges" is corrected to read:

;‘or any other period will be $16.64 per

hour, which charges exclude

administrative overhead charges”.
Dated: June 26, 1984.

Jumes 0. Lee, Jr.,

Acting Administrator, Animal and Plant

Health Inspection Service.

[FR Doc. 84-17782 Filed 7-3-84; 8:45 am|

BILLING CODE 3410-34-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR PART 304

Reporting Requirements on Deposits
Placed by Deposit Brokers and
Financial Institutions

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Interim final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (“FDIC") has
adopted an interim final regulation
requiring each FDIC-insured bank with
combined brokered deposits and fully
insured deposits of financial institutions
in excess of either the bank's total
capital and reserves or five percent of
the bank's total deposits to report
holdings of such deposits to the FDIC for
every month in which such excess
exists. The purpose of this regulation is
to provide the FDIC with more frequent
information on each FDIC-insured
bank's involvement with brokered
deposits and fully insured deposits of
financial institutions.

The FDIC has issued this regulation
without the normal comment period
because it deems the misuse of such
deposits by the depository institutions
industry to be of significant danger to
the federal deposit insurance system to
warrant immediate action. In order to
obtain public comment on the matters
addressed in this regulation, however,
the FDIC has issued this rule on a
temporary basis with an expiration date
of January 15, 1985. The FDIC has asked
that comments be provided to the FDIC
within sixty days after the publication
date of the interim final rule. It is
anticipated that before January 15, 1985,
the FDIC will issue a final rule on this
topic which will be reflective of the
public comments received during the
comment period.

EFFECTIVE DATE: August 6, 1984, with the
first required filing, if applicable, within
ten days after July 31, 1984. Comments
must be received by September 4, 1984.

ADDRESS: Comments should be directed
to Hoyle L. Robinson, Executive
Secretary, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, D.C. 20428. Comments may
be delivered to Room 6108 on weekdays
between 8:30 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Robert F. Storch, Examination
Specialist, or Jesse G. Snyder, Assistant
Director, Federal Deposit Insurance
Corporation, Division of Bank
Supervision, (202) 389-4761 or 389-4141,
550-17th Street, NW., Washington, D.C.
20429,

SUPPLEMENTARY INFORMATION:

Background

On March 26, 1984, the FDIC issued a
joint regulation with the Federal Home
Loan Bank Board limiting the insurance
coverage of funds placed with an
insured depository institution either by
or through a deposit broker. 49 FR 13003
(1984). The regulation was to take effect
on October 1, 1984. The FDIC
promulgated the brokered deposits
regulation because it deems deposit
brokerage to be a misuse of the federal
deposit insurance system and a
significant threat to the federal deposit
insurance fund. The Federal Register
publication on the brekered deposits
regulation explains in detail the FDIC's
concerns about deposit brokerage and
provides ample data to show that the
use of brokered deposits has been
extremely costly to the FDIC in handling
recent bank failures and poses a
growing threat in troubled institutions.
Id.

On the same day the FDIC issued the
brokered deposits regulation, court
action was brought to nullify the
regulation. On June 20, 1984, the Federal
District Court for the District of
Columbia ruled that the regulation was
illegal, concluding that the FDIC (and
the Federal Home Loan Bank Board) had
exceeded statutory boundaries in
imposing insurance limitations on
brokered deposits. The FDIC intends to
pursue an appeal of the Court's decision.
In the meantime, deposit brokerage
continues to present a clear and present
danger to the insurance system as
deposit brokers continue to exploit and
abuse federal deposit insurance
coverage. Moreover, many financial
institutions, such as credit unions, place
fully insured funds directly with banks
based solely on the rate of interest paid
without regard to the financial condition
of the institutions. This, too, presents a
serious threat to the deposit insurance
system.

For these reasons, it is necessary that
the FDIC accumulate more frequent
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information from insured banks on
brokered deposits and fully insured
deposits placed directly by financial
institutions. At present the FDIC obtains
limited information on brokered
deposits from quarterly Reports of
Condition from insured banks, but the
speed with which large dollar amounts
of brokered funds are transmitted
requires increased monitoring of such
activity. No information is presently
collected on full insured deposits placed
by financial institutions. With this
monthly information the FDIC hopes to
mitigate somewhat the harms caused by
such deposits by determining on a
regular basis what banks are using such
funds and to what use those funds are
being put. This increased monitoring
effort, however, will not solve the
problems posed; it will merely assist the
FDIC in identifying institutions which
may be developing or experiencing
financial difficulties. A permanent
solution to the problems caused by
deposit brokerage and by the direct
placement of fully insured funds by
financial institutions is yet to be put in
place.

Once the FDIC obtains information
required to be reported by this section it
will review the financial soundness of
the banks filing such reports. For banks
exhibiting problems of safety or
soundness, the FDIC will take the
appropriate regulatory actions under
section 8 of the Federal Deposit
Insurance Act. 12 U.S.C. 1818. If special
examinations are necessary to
determine whether safety or soundness
problems exist, the FDIC will perform
such examinations pursuant to the
authority found in section 10(b) of the
Federal Deposit Insurance Act. 12 U.S.C.
1820(b). Banks which fail to comply with
this regulation will be subject to fines
prescribed by the Federal Deposit
Insurance Act.

Explanation of the Regulation

The regulation is in the form of an
addition to Part 304 of the FDIC's
regulations, "Forms, Instructions, and
Reports."' 12 CFR Part 304. It requires
that all insured banks report to the FDIC
regional director in the FDIC region
where the bank is located the amount of
brokered deposits and fully insured
deposits placed directly by financial
institutions held by the bank at the end
of each month. The report is required,
however, only if the sum of such
deposits at the end of a given month is
in excess of either the bank’s total
capital and reserves or five percent of
the bank's total deposits. No report is
necessary when the total of a bank's
brokered deposits and fully insured
deposits placed by financial institutions

at the end of a month is not greater than
either of the specified dollar amounts.
When such reports are required they
must be filed within ten days after the
end of the month in which the amount of
such deposits exceeds either the bank’s
total capital and surplus or five percent
of total deposits. The definitions of the
key terms in the regulation are the same
as those found in the Instructions for
Consolidated Reports of Condition and
Income.

The regulation becomes effective
August 6, 1984, with the first required
filing, if applicable, within ten days after
July 31, 1984.

Procedural Requirements

The FDIC deems it essential that this
regulation be implemented as soon as
possible. This is so because deposit
brokerage and the direct placement of
fully insured deposits by financial
institutions have resulted in significantly
increased costs to the FDIC in handling
failed and failing insured banks. It is
feared that the use of brokered deposits
by marginal institutions will escalate as
a result of the United States District
Court's ruling that the deposit brokerage
regulation is unlawful. Monthly
reporting by insured banks using a
significant amount of brokered deposits
and fully insured deposits of financial
institutions will assist the FDIC in
identifying banks which may be
experiencing or developing safety and
soundness difficulties. For these
reasons, the FDIC finds good cause for
not publishing this regulation as a
proposed rule with the opportunity for
public comment. Hence, the FDIC Board
of Directors has determined that
adherence to the public notice and
participation requirements of section
553(b) of title 5 of the United States
Code would be impracticable and
contrary to the public interest. 5 U.S.C.
553(b). In order to obtain public
comment on the subject matter of this
rule, however, the FDIC has issued this
regulation on a temporary basis with an
expiration date of January 15, 1985. The
FDIC hereby solicits comments on the
substance of this interim regulation for
sixty days after the publication of the
rule in the Federal Register. Comments
are specifically requested on the
adequacy of monthly reports, the scope
of the information to be reported, the
means of reporting the information and
steps to be taken once the reported
information is assimilated.

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
Board of Directors hereby certifies that
the rule will not have a significant
economic impact on a substantial
number of small entities. The rule only

establishes a monthly reporting
requirement on all FDIC-insured banks
with brokered deposits and deposits
placed directly by financial institutions
that exceed specified levels and does
not affect or limit a bank’s operations.
Inasmuch as the data required by this
reporting regulation are currently
collected by banks for quarterly reports,
the additional burden placed upon most
institutions by this requirement is not
significant. Also, because the total of
such categories of deposits does not yet
constitute a significant portion of total
deposits of most insured institutions, the
rule's reporting requirement is not
expected to affect a significant number
of banks. The monthly reporting
requirement contained in this rule was
submitted to the Office of Management
and Budget for review pursuant to
section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3504(h)).

The FDIC is promulgating this
regulation under its authority granted in
sections 7, 9 and 10(b) of the Federal
Deposit Insurance Act. 12 U.S.C. 1817,
1819 and 1820(b).

Lists of Subjects in 12 CFR Part 304

Administrative practice and
procedure; Bank deposit insurance:
Banks, banking; Federal Deposit
Insurance Corporation; Foreign banks,
banking; Reporting and recordkeeping.

PART 304—FORMS INSTRUCTIONS
AND REPORTS

Accordingly, the FDIC hereby amends
Part 304 of the CFR as set forth below.

1. The authority citation for Part 304 is
amended to read as follows:

Authority: 12 U.S.C. 1817, 1818, 1819, 1820.
2. Section 304.4 is added as follows:

§304.4 Report of brokered deposits and
deposits placed by financial institutions.

(a) Filing. Within ten days after the
end of each month, each insured bank
shall report to the appropriate FDIC
regional director the bank's total amount
of brokered deposits and fully insured
deposits placed directly by financial
institutions as of the end of that month.
if the sum of such deposits was in
excess of either the bank’s total capital
and reserves or five percent of the
bank’s total deposits on such date. If
such report is required by this section, it
must be in letter form, signed by an
executive officer of the bank, and must
include data on the bank's total assets,
total loans, total deposits, total capital
and reserves and the range of rates paid
on brokered deposits and deposits
placed directly by financial institutions
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during the reporting month. Figures may
be rounded to the nearest thousand.

(b) Definitions. For purposes of this
seclion:

(1) The terms “appropriate FDIC
regional director" means the FDIC
regional director in the FDIC region in
which the insured bank is located:;

(2) The terms “brokered deposits,"”
“total deposits,” “total assets,” and
“otal loans” shall have the same
meanings as those found in the
Instructions for €ensolidated Reports of
Condition and Income. ‘

(3) The term “total capital and
reserves’’ means: (i) For banks other
than savings banks, the sum of “total
equity capital” and the “allowance for
loan and lease losses,” as those terms
are defined in the Instructions for
Consolidated Reports of Condition and
Income, and (ii) for savings banks
(mutual and stock), the sum of “total
capital accounts” and the “allowance
for possible loan losses” on real estate
loans and all other loans, as those terms
are defined in the Savings Banks Report
of Condition (Form 8040/18), which is
described in § 304.3(n) of this part.

(4) The term "fully insured deposits
placed directly by financial institutions”
means the time and savings deposits up
to §100,000 (other than deposits placed
by or through a deposit broker)
deposited directly by any state or
federally insured depository institution.
This definition does not include
situations where an insured depository
institution has uninsured funds
(excluding acerued and unpaid interest)
placed with the bank.

(c) Effective and termination dates.
The first report required under this
section shall be filed within ten days
after July 31, 1984. This section shall be
effective until January 15, 1985.

By Order of the Board of Directors, July 2,
1984,

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,

Executive Secretary.
{FR Doc. 84-17974 Filed 7-2-84; 4:46 pm)
BILLING CODE 6714-D1-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part 5

Delegations of Authority and
Organizations; Orphan Products

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations to clarify the delegations of
authority relating to orphan products.
The delegation of authority for issuance
of notices inviting sponsorship for
orphan products is being amended to
make clear that the Office of Orphan
Products Development may issue
notices inviting submission of notices of
claimed investigational exemption for
human and animal drugs and
applications for investigational device
exemptions.

EFFECTIVE DATE: July 5, 1984.

FOR FURTHER INFORMATION CONTACT:
Robert L. Miller, Office of Management
and Operations (HFA-340), Food and

Drug Administration, 5600 Fishers Lane, -

Rockville, MD 20857, 301-443-4976.
SUPPLEMENTARY INFORMATION: Section
5.58(a) identifies the type of applications
that may be submitted in support of
sponsorship of orphan products. This
amendment clarifies that delegations of
authority pertaining to orphan products
include authority for the Director, Office
of Orphan Products Development, to
issue notices inviting submission of
notices of claimed investigational
exemption for human and animal new
drugs and applications for
investigational device exemptions.

Further redelegation of the authority
delegated is not authorized. Authority
delegated to a position by title may be
exercised by a person officially
designated to serve in such positions in
an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies}), Organization and functions
(Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 701(a), 52
Stat. 1055 (21 U.S.C. 371(a))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10), Part 5
is amended by revising § 5.58(a) to read
as follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

§5.58 Orphan products.

(a) The Director, Office of Orphan
Products Development, Office of the
Commissioner, is authorized to issue
notices, and amendments thereto,
inviting sponsorship for orphan products
(human and animal drugs, biological
products, and medical devices) and
submission of:

(1) Notices of claimed investigational
exemption for a new drug or new drug
applications;

(2) Notices of claimed investigational
exemption for a new animal drug or new
animal drug applications;

(3) Applications for establishment and
product licenses for biological products;
or

(4) Applications for an investigational
device exemption or premarket approval
applications for medical devices, as
appropriate.

- - - * *

Effective date. This regulation shall
become effective July 5, 1984.

(Sec. 701(a), 52 Stat. 1055 (21 U.S.C. 371(a}))

Dated: June 27, 1984.

Mark Novitch,

Acting Commissioner of Food and Drugs.
|FR Doc. 84-17706 Filed 7-3-84; 8:45 am)]

BILLING CODE 4160-01-M

21 CFR Part 436
[Docket No. 84N-0105]
Antibiotic Drugs; Cyclosporine

Correction

In FR Doc. 84-14454 beginning on page
22631 in the issue of Thursday, May 31,
1984, make the following correction:

§436.346 [Corrected]

On page 22632, first column,
§ 436.346(1)(3), the formula should have
appeared as follows: .

t
n = 5.545 = 2

- . 0.5

BILLING CODE 1505-01-M

—_—

———

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 207 and 255
[Docket No. R-84-1169; FR-1873]

Insurance for the Purchase or
Refinancing of Existing Multifamily
Housing Projects—Section 223(f)

AGENCY: Office of Assistant Secretary
for Housing—Federal Housing
Commissioner, HUD.

ACTION: Interim rule.

SUMMARY: Section 223(f) of the National
Housing Act authorizes the Secretary of
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Housing and Urban Development to
insure mortgages executed in connection
with the purchase and refinancing of an
existing multifamily housing project.
Activity under this 223(f) full insurance
program has been moderate since its
inception in 1975. It is anticipated that
the program revisions effected by this
rule will significantly enhance its
attractiveness and workability. This rule
revises 24 CFR Parts 207 and 255—Full
Insurance and Coinsurance for Existing
Multifamily Housing Projects—to (1)
delete a requirement that, with respect
to purchase transactions, all repairs be
completed before loan closing; (2) permit
coinsured lenders under Part 255 to
extend commitment periods during a
temporary lapse in the Secretary's
authority to coinsure pursuant to that
authority; (3) remove a special exception
for the purchase of fire safety equipment
and certain replacement items (such as
ranges and refrigerators), thereby
requiring these expenses to be counted
against the “‘substantial rehabilitation”
threshold; and (4) modify the term
“major building components” for
purposes of determining what
constitutes “substantial rehabilitation”
to exclude elevators as a major
component.
DATES: Effective date: September 17,
1984.

Comment due date: August 6, 1984.

ADDRESSES: Communications
concerning this rule should be identified
by the above docket number and title
and comments should be filed with the
Rules Docket Clerk, Office of the
General Counsel, Room 10278,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410. Copies of
written views or comments will be
available for public inspection and
copying during regular business hours at
the above address.

FOR FURTHER INFORMATION CONTACT:
James Hamernick, Office of Insured
Multifamily Housing Developing, Room
6128, Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410, telephone (202)
755-5720. (This is not a toll free number.)
SUPPLEMENTARY INFORMATION:

Full Insurance Program

Section 223(f) of the National Housing
Act authorizes the Secretary of Housing
and Urban Development to insure
mortgages executed in connection with
the purchase and refinancing of an
existing multifamily housing project.
This may be full mortgage insurance,
where HUD assumes the full risk of any
loss, or coinsurance pursuant to section
244 of the NHA, where there is a sharing

of risk with the lender. The guidelines
applicable to the Department’s-223(f) full
insurance program are set forth at 24
CFR 207.32a. The mortgage executed to
purchase or refinance the project must
be insured under HUD's section 207
multifamily rental housing program.
Activity under this 223(f) full insurance
program has been moderate since its
inception in 1975. It is anticipated that
the program revisions effected by this~
rule will significantly enhance its
attractiveness and workability.

Coinsurance Program

Section 244 of the National Housing
Act authorizes the Secretary of Housing
and Urban Development to insure, under
any provision of title I of that Act, any
mortgage otherwise eligible, under a
coinsurance contract that provides that
the lender (1) assume a percentage of
any loss (and share in mortgage
insurance premium income) and (2)
carry out (subject to audit and review
requirements) such delegated processing
functions as the Secretary approves.

The Department has previously
undertaken a number of coinsurance
initiatives under the section 244
authority, including the issuance of
regulations on July 2, 1980 adding a new
Part 255 to title 24 of the CFR. Part 255
authorizes a program of “Coinsurance
for the Purchase or Refinancing of
Existing Multifamily Housing Projects”.
It permits qualified lending institutions
to coinsure and perform delegated
processing of mortgage loans on existing
multifamily projects using sections 207
and 223(f) of the National Housing Act
as the insuring authorities.

The original 1980 rule authorized a
limited coinsurance program for
supervised depository institutions. With
publication of a substantially revised
interim rule on March 31, 1982, HUD
made private mortgage companies
eligible as coinsuring lenders and
provided special guarantees for GNMA
designed to help provide a secondary
market for coinsured mortgages. In
response to public, as well as internal,
comments on these revisions, HUD
issued a further revision of Part 255 as
an interim rule on May 25, 1983. This
1983 revision contained new provisions
for full reinsurance to enhance the
feasibility of mortgage banker
participation, and also added State
Housing Finance Agencies as eligible
lenders. The changes were designed to
make available to a full range of private
and State Agency mortgage lenders a
coinsurance program that facilitates the
refinancing or purchase of existing
rental housing, including housing
requiring repairs.

Public response to the 1983 interim
rule has been positive, both in terms of
written public comments and program
participation. Public comment and
program experience, however, also
disclosed a need for certain operational
and technical changes which should be
made in order to maintain program
viability. This rule makes these
desirable and necessary changes. The
rule is limited to making only such
interim changes as are urgently needed
for continued effective program
operation. The Department is currently
carrying out an extensive evaluation of
this program and a further revision,
which will take into account all of the
public comments we have received on
the 1983 interim rule, can be anticipated
in the near future in the form of a final
rule.

Because the Department considers the
program revisions made in this rule
essential for continuing program
effectiveness pending implementation of
more comprehensive revisions in the
form of a final rule, it is promulgating
these changes as an interim rule. While
the changes nrade in the rule should be
noncontroversial, a public comment
period of 30 days is provided in order
that any comments received may be
considered in conjunction with the
promulgation of the final rule.

Description of Rule

First, this rule deletes the section
223(f) program requirement that any
repairs carried out in connection witha
purchase transaction be completed
before loan closing. Program
participants in both 223(f) full insurance
and coinsurance have found this
requirement particularly cumbersome in
purchase transaction, where the issue of
required repairs must be resolved
between seller and purchaser with no
assurance that endorsement as a 223(f)
full or coinsured project will occur. This
change would be particularly beneficial
to the Department since the purchaser is
interested in effecting a quality repair
program, whereas the seller may be
primarily interested in a cosmetic repaif
program to facilitate the sale. This rule
revises 24 CFR 207.27(a), 207.32a(a),
255.201, 255.235(a) and 255.401 to effect
this necessary program change.

Second, this rule deletes a provision
in 24 CFR 255.103 which currently
precludes any extension by the lender of
a coinsurance commitment period
during any temporary lapse of the
Secretary's authority to coinsure
mortgages. This is essentially a
technical correction which conforms
HUD policy in the coinsurance area (0
what is already fixed policy in the full
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insurance programs. It would be
patently unfair to require a reopening
fee for a commitment that expired
during such a lapse, since the lapse is
totally beyond the sponsor's control.
The rule also, for purposes of clarity,
revises the wording of the section, but
not in @ manner which changes its
substance.

Finally, this rule redefines the
description of what will be considered
“substantial rehabilitation” contained in
24 CFR 207.24(c), 207.32a(f), and
255.228(c). A special exemption for the
purchase of fire safety equipment and
certain replacement items, such as
ranges and refrigerators, is removed,
thereby requiring that these expenses be
counted against the “substantial
rehabilitation" threshold. The
Department believes that the special
exemptions are unnecessary in light of
the increased per-unit dollar limit and
the addition of a high-cost factor in the
determination of what will be
considered “substantial rehabilitation.”
The term “major building components”
is also modified to exclude elevators as
a major component. The Department
believes that the replacement of
elevators is not of the same magnitude
as the replacement of other building
components listed in the rule, and that
their replacement should not count as
the replacement of @ major component
for purposes of determining whether
“substantial rehabilitation” is taking
place.

Public comments on these revisions
are invited and will be taken into
account before the issuance of a final
rule and in making any further
conforming changes to related HUD
rules. The goal of the Department is
publication of a final rule that will take
effect before adjournment of the current
Congress.

Procedural Requirements

_ This rule was listed as item H-65-83
in the Department’s Semiannual Agenda
of Regulations published on April 19,
1984 (49 FR 15923), under Executive
Order 12291 and the Regulatory
Flexibility Act.

The catalog of Federal Domestic
Assistance program number is 14.155,
Mortgage Insurance for the Purchasing
or Refinancing of Existing Multifamily
Housing Projects.

Under 5 U.S.C. 605(b) (The Regulatory
Flex_nbility Act), the undersigned hereby
certifies that this rule would not have a
significant economic impact on a
substantial number of small entities. The
technical changes made by the rule
should prove equally beneficial to both
small and large program participants,
but both their impact on a particular

coinsured mortgage transaction and the
number of small entities affected is
expected to be small.

Comments are requested from
interested persons on any aspect of this
rule and especially upon (1) the impact
the program authorized by this Part
might have on the availability of
mortgage credit to borrowers dependent
on mortgage insurance provided under
sections of the National Housing Act
other than section 244 and (2) the flow of
credit to older, declining neighborhoods
and to purchasers of older and low-cost
housing. The comment period will
provide the mortgage lending industry
an adequate opportunity to make its
views known, and the receipt and
consideration of the comments will be
considered the consultation with the
industry required by section 244(c) of
the National Housing Act. All comments
from the industry, and from any other
interested persons on these and other
subjects relevant to the rule will be
carefully considered before final
regulations are adopted.

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulation issued by the President on
February 17, 1981. Analysis of the
proposed rule indicates that it does not
(1) have an annual effect on the
economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection during regular business hours
at the Office of the Rules Docket Clerk,
Office of the General Counsel, Room
10278, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, D.C. 20410.

List of Subjects
24 CFR Part 207

Mortgage insurance, Rental housing,
Mobile home parks.

24 CFR Part 255
Mortgage insurance.

PART 207—MULTIFAMILY HOUSING
MORTGAGE INSURANCE

Accordingly, Parts 207 and 255 of title
24 of the Code of Federal Regulations
are amended as follows:

1. Paragraph (c) of § 207.24 is
amended by removing paragraph (c)(3),
and by revising paragraph (c)(2) to read
as follows:

§207.24 Development of property.

- * * - -

(c) L

(2) For purposes of this paragraph, the
term “high-cost area factor” refers to the
percentage increases over basic dollar
limitations per dwelling unit authorized
in § 207.4(c). The term “major building
component” includes roof structures;
ceiling, wall, or floor structures;
foundations; and plumbing, heating, air
conditioning, or electrical systems.

2. The introductory text of paragraph
(a) of § 207.27 is revised and a note is
added at the end of the section to read
as follows:

§207.27 Certificates of actual cost.

(a) The mortgagor's certificate of
actual cost, in a form prescribed by the
Commissioner, shall be submitted upon
completion of the physical
improvements fo the satisfaction of the
Commissioner and before final
endorsement, except that in the case of
a transaction involving the purchase of
an existing property under § 207.32a,
where the commitment provides for
completion of specified repairs after
endorsement as provided in § 207.32a(a),
a supplemental certificate of actual cost
will be submitted covering any such
repairs. The certificate shall show the
actual cost to the mortgagor, after
deduction of any kickbacks, rebates,
trade discounts, or other similar
payments to the mortgagor, or to any of
its officers, directors, stockholders, or
partners, of:

* * * - -

(Information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under OMB control number OMB 2502-0044.)

3. Paragraph (a)(1) of § 207.32a is
revised and a note is added to the end of
the section to read as follows:

§270.32a Eligibility of mortgages on
existing projects.
(a) Application, commitment,
inspection and required fees—(1)
Application. An application for a
conditional or firm commitment for
insurance of a mortgage on a project
shall be submitted by the sponsor &nd
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an approved mortgagee. Such
application shall be submitted to the
lacal HUD office of an FHA approved
form. No application shall be considered
unless accompanied by the exhibits
required by the form. An application
may, at the option of the applicant, be
submitted for a firm commitment
omitting the conditional commitment
stage. An application may be made only
for a commitment that provides for the
insurance of the mortgage upon
completion of the improvements, except
that with respect to purchase
transactions, the commitment may
provide, in ‘accordance with standards
established by the Commissioner, for
the completion of specified repairs after
endorsement.

. * B - *

(Information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under OMB control number 2502-0029.)

4. In § 207.32a, paragraph (f)(4) is
removed and reserved, and paragraph
(£)(3) is revised to read as follows:

§ 207.32a Eligibility of mortgages on
existing projects.

. - * - -

mm***

(2) % A

(3) For purposes of this paragraph (f),
the term "high-cost area factor” refers to
the percentage increases.over basic
dollar limitation per dwelling until
authorized in § 207.4(c). The term “major
building component” includes roof
structures; ceiling, wall, or floor
structures; foundations; and plumbing;
heating, air conditioning, or electrical
systems,

(4) [Reserved]

* » * * .

PART 255—COINSURANCE FOR THE
PURCHASE OR REFINANCING OF
EXISTING MULTIFAMILY HOUSING
PROJECTS

5. Section 255.103 is revised to read as
follows:

§ 265.103 Duration of approval.

Initial certification of a lender as an
approved coinsurer under § 255.102 will
be valid until the Secretary's authority
to coinsure pursuant to this part shall
have expired, unless such approval is
withdrawn under § 255.104. A témporary
lapse in the Secretary's authority to
coinsure shall not terminate lenders'’
approved coinsurer status. However,

lenders may not, during any such lapse,
issue commitments, reopen expired
commitments, or approve mortgage
modifications.

6. Section 255.201 is revised to read as
follows:

§255.201 Application.

The application for a commitment to
make a coinsured mortgage loan on a
project shall be submitted to the lender,
as agent for the Secretary, by the
sponsor of the project. The application
shall be accompanied by such exhibits
as may be required by the lender to
enable the lender to comply with
requirements for coinsurance of the
mortgage established under this part. An
application may be made only for a
commitment that provides for the
insurance of the mortgage upon
completion of the improvements, except
that with respect to purchase
transactions, the commitment may
provide, in accordance with standards
established by the Commissioner, for
the completion of specified repairs after
endorsement.

7. In § 255.228, paragraph (d) is
removed and reserved, and paragraph
(c)(2) is revised to read as follows:

§255.228 Development of property.

(c)[1) L 3

(2) For purposes of this paragraph (c),
the term “high-cost area factor” refers to
the percentage increases over basic
dollar limitations per dwelling unit
authorized in § 255.211(a)(4). The term
“major building component" includes
roof structures; ceiling, wall, or floor
structures; foundations; and plumbing,
heating, air conditioning, or electrical
systems.
(d) [Reserved]

* -

8. Paragraph (a) of § 265.235 is revised
and a note is added to the end of the
section to read as follows:

§ 255.235 Certificate of actual cost—
contents in general.

(a) Submission of certificate. The
mortgagor's certificate of actual cost, in
a form approved by the Commissioner,
shall be submitted to the lender before
endorsement and upon completion of
the improvements to the satisfaction of
the lender. In the case of a purchase
transgction, where the commitment
provides for the completion of specified
repairs after endorsement as provided in
§ 255.201, a supplemental certificate of
actual cost will be submitted covering
such repairs. Cost certification is not

required in those refinancing
transactions where 70 percent of valye
is the controlling mortgage limitation,

* - -' - -

(Information collection requirements
contained in this section have been approved

by the Office of Management and Budget
under OMB control number 2502-0044.)

9. Section 255.401 is revised to read as
follows:

§255.401 Insurance endorsement of
mortgage.

Upon compliance with a commitment,
the Commissioner will insure the lender
against a portion of losses resulting from
nonpayment of the debt, evidencing the
insurance by an appropriate
endorsement placed on the original
credit instrument, which will identify the
regulations under which the loan is
insured and the date of insurance.
Except in the case of a purchase
transaction where the commitment
provides for the completion of specified
repairs after endorsement as provided in
§ 255.201, the lender shall, to obtain
insurance endorsement, certify to the
completion of repairs and
improvements, and inspections thereof,
The lender shall also certify to the
satisfaction of all conditions of the .
commitment, as evidenced by
submission tothe Commissioner of the
commitment, and supporting documents,
such as note, mortgage, and any other
exhibits required by the terms of the
commitment. The mortgage shall be
insured from the date of the
endorsement of the credit instrument by
the Commissioner, HUD Area Manager,
Service Office Supervisor or other
designee. The Commissioner and the
lender shall thereafter be bound by the
regulations in this part with the same
force and to the same extent as if a
separate contract and been executed
relating to the insured mortgage.
including the provisions of the
regulations in this subpart and the
provisions of the Act.

Authority: Sec. 7(d) Department of Housing
and Urban Development Act (42 U.S.C.
3535(d).

Dated: June 14, 1984.

Maurice L. Barksdale,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 8417606 Filod 7-3-84: 8:45 am)

BILLING CODE 4210-27-M
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DEPARTMENT OF THE INTERIOR

office of Surface Mining Reclamation
and Enforcement

40 CFR Parts 773 and 870

Abandoned Mine Reclamation Fund
Fee Collection and Coal Production
Reporting

AGency: Office of Surface Mining
Reclamation and Enforcement, Interior.

action: Final Rule.

summARY: The Office of Surface Mining
Reclamation and Enforcement (OSM)
has revised 30 CFR Part 870, regarding
the Abandoned Mine Reclamation Fund,
fee collection requirements and coal
production reporting procedures. These
changes provide further administrative
and enforcement procedures and

options for OSM to ensure a more
efficient and effective collection effort,
The changes include certain

management activities for the collection
of reclamation fees and provide a range
of compliance activities that include
investigations, reports, audits and debt
collection and litigation procedures. The
rule will also require as a permit
condition the continued payment of
reclamation fees for coal produced

under the permit for sale, transfer or

use,

EFFECTIVE DATE: August 6, 1984,

FOR FURTHER INFORMATION CONTACT:

Dr. Phyllis G. Thompson, Chief,
Abandoned Mine Land Reclamation
Division, Office of Surface Mining, U.S.
Department of the Intericr, 1951
Constitution Ave., NW., Room 5401-L,
Washington, D.C. 20240, Telephone (202)
343-7937.

SUPPLEMENTARY INFORMATION:

I Background
II. Discussion of comments and rules adopted
lIL. Procedural matters

I. Background

Title IV of The Surface Mining Control
and Reclamation Act of 1977, 30 U.S.C.
1201 et seq, (SMCRA) establishes an
abandoned mine land reclamation
program for the purposes of reclaiming
and restoring lands and water resources
adversely affected by past mining. The
program is funded by a reclamation fee
imposed upon the production of coal.
Lands and water eligible for reclamation
are those that were mined or affected by
mining and abandoned or left in an
inadequate reclamation status prior to
August 3, 1977, and for which there is no
tontinuing reclamation responsibility
under State or other Federal law.

. Section 402 of SMCRA provides that
all operators of coal mining operations

subject to the provisions of this Act

shall pay to the Secretary of the Interior,

for deposit in the Fund, a reclamation
fee of 85 cents per ton of coal produced
by surface coal mining and 15 cents per
ton of coal produced by underground
mining or 10 per centum of the value of
the coal at the mine as determined by
the Secretary, whichever is less, except
that the reclamation fee for lignite coal
shall be at a rate of 2 per centum of the
value of the coal at the mine or 10 cents
per ton, whichever is less." Reclamation
fees are to be paid no later than 30 days
after the end of each calendar quarter
beginning with the first calendar quarter
occurring after the date of enactment of
SMCRA (August 3, 1977) and ending
fifteen years after the date of enaciment
of SMCRA, unless extended by an Act
of Congress.

On October 25, 1978, OSM published
regulations implementing the
Abandoned Mine Reclamation Program,
43 FR 49932. Regulations relating to the
amount and collection of reclamation
fees were promulgated in 30 CFR Part
837 on December 13, 1977, 42 FR 62713.
This part was redesignated as Part 870,
43 FR 49932 (October 25, 1978). Certain
provisions of the Abandoned Mine
Reclamation Program regulations were
revised on June 30, 1982, 47 FR 28574. On
November 30, 1983, OSM published a
proposed rule concerning the
Abandoned Mine Reclamation Fund fee
collection requirements and coal
production reporting procedures. For a
detailed discussion of the components of
the fee coliection program, refer to the
preamble discussion in the AML
Regulations published June 30, 1982, 47
FR 28574.

Numerous comments from the public
and representatives of the States,
industry, and environmental
organizations were received and
considered in this rulemaking process.
All substantive comments received are
addressed in the following preamble.

All comments received as well as the
record of the public hearing held are
available for inspection in the
Administrative Record Room 5124, 1100
L Street, NW., Washington, DC.

1. Discussion of Comments and Rules
Adopted

A. General Comments

Three commenters questioned DOI's
determination that this document is not
a major rule and does not require a
regulatory impact analysis under
Executive Order 12291. One of the three
commenters suggesied that the proposed
rule would primarily affect small
operators. This commenter contends
that small operators have recently
suffered considerable economic
hardship, and that the burden of any

decrease in coal production would fall
on the small operators. OSM disagrees.
It is OSM's opinion that the payment of
reclamation fees is a statutorily
mandated cost of doing business which
creates no particular burden on small
operators. The Determination of Effects,
completed by OSM prior to proposing
these rules, indicated that the annual
effect on the economy would be less
than one hundred million dollars.
Moreover, since OSM has decided not to
adopt proposed § 870.9, the economic
impact of the final rules will be
considerably less.

Two commenters expressed support
for OSM's efforts to develop an effective
system of fee collection.

B. Proposed § 870.9--Fee Responsibility

The new rule proposed in this Section
wonld have specified the party
responsible for reclamation fee payment
on the basis of coal ownership without
taking into consideration existing
contractual agreements for sale or other
dispesition of the coal, or the payment
of royaities and fees beiween the
producer and third parties. OSM has
elected not to adopt this proposed rule
based on its review and evaluation of
comments received.

Several commenters questioned
O8M's authority to apply this new
requirement retroactively to a number of
entities not previously designated as
responsible for the reclamation fee
payment either by statute or existing
regulation. In addition, one commenter
contended that this would constitute a
large financial burden on such
companies, and considered OSM'’s
proposed new definition of “operator” to
be contrary to OSM's actions,
procedures and past practices. This
commenter further stated the OSM-1
(Coal Production and Reclamation Fee
Report form) asks for the permit holder
to include his State and Federal permit
numbers with each return. The
commenter stated that nowhere on the
form, or in the instructions, is there any
reference to the owner of the minerals
when severed. This commenter also
added that OSM has placed
requirements on State permanent
regulatory programs for applicants for
new and renewal permits to submit
proof of fee payment.

Another commenter recommended
that the Act be amended to accomplish
this substantive proposed change and to
expand the scope of those parties
responsible for fee payment to the party
with economic interest in the mineral,
This commenter further stated such an
amendment should apply prospectively
only, thereby protecting the rights of
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parties already contracting with
operators to mine coal or businesses
who have entered into agreements
anticipating reclamation fee costs would
be borne by one party. A number of
commenters questioned OSM's authority
to supersede legally existing contracts
or agreements, which would have
resulted under the proposed regulation.
One commenter suggested this proposed
regulation would abrogate any lease
agreement and disregard State contract
law where existing leases designate the
operator as the party responsible for
governmental extractions and fees. One
commenter recommended the party
taking the depletion allowance should
be the responsible party; this commenter
added that the depletion allowance is
taken by the operator or parties having
operating interests in coal extraction. A
few commenters stated the permittee
should be the responsible party.

One commenter stated the Act and
existing regulations clearly state that the
operator is responsible for reclamation
fees. This commenter further stated the
operator pays the reclamation fees in
the absence of written contracts clearly
designating the person liable for paying
reclamation fees. For these reasons this
commenter considered the person who
stands to benefit from the sale of the
mineral not to be an issue.

OSM has reviewed and evaluated the
concerns raised by these commenters
and has chosen not to adopt the
proposed provision on fee responsibility.
0OSM, instead, will continue to
implement the policies set forth in the
Abandoned Mine Land Program's initial
rules published in 42 FR 62639
(December 13, 1977).

Section 402 of SMCRA requires that
all operators pay a reclamation fee
based on coal produced, and section
701(13) defines “operator” as the
person. . . . engaged in coal mining who
removes . . . the coal. OSM recognizes,
however, that in light of the number and
variety of business arrangements
employed in the coal industry, the term
operator is not limitd to the party which
acutally removes the coal but is broad
enough to include a party who controls
or directs that removal. OSM believes
that Congress intended the burden of fee
payment to fall upon the person or
persons who stand to benefit directly
from the sale, transfer, or use of coal. As
outlined in further detail below, this
intent will continue to guide the office in
making decisions as to who is liable for
the fee. The identification will continue
to be made in light of the realities of the
business world and will not necessarily
turn solely on a literal interpretation of
the word “removes."”

In the preamble discussion to the
initial AML rules, OSM stated its intent
to send a preprinted Coal Production
and Reclamation Fee Report to all
operators listed on the Mining
Enforcement and Safety
Administration's (MESA's) operator-
mine indentification number list to avoid
a dual identification system, and reduce
administrative and recordkeeping costs
to the government and the coal mine
operators. Since the inception of this
program, OSM has continued to use the
operator-mine identification number,
currently assigned by the Mine Health
and Safety Administration (MSHA), as
an identifier for persons or entities
engaged in coal production under
SMCRA.

Each operator-mine identified on the
MSHA operator-mine identification list
is sent a preprinted Coal Production and
Reclamation Fee Report form OSM-1.
OSM has decided to use this existing
mechanism toidentify the party
responsible for filing production reports
and payment of reclamation fees. OSM
has revised this form, and
accompanying instructions, to clearly
identify the person or.entity whose
MSHA identification number appears on
the OSM-1 as the party responsible for
filing the OSM-1 and making payments
of any owed reclamation fee.

If the person orentity identified by the
MSHA operator-mine list notifies OSM
in writing and produces documentary
evidence that it has a business
relationship with another person which
makes that other person responsible for
filing production reports and payment of
reclamation fees, OSM then may require
the other person to immediately file an
amended OSM-1 form with the
necessary information and to pay
reclamation fees. If after being required
to file the form and to pay the fees, the
other person fails to file an O5M-1, or
fails to pay owed reclamation fees, both
the other person and the MSHA
identified operator will be held jointly
and severally liable for production
reporting and reclamation fee payment.
In the absence of requiring any other
person to file forms and pay fees, OSM
will continue to send the OSM-1 form
and hold the MSHA operator liable for
production report filing and payment of
fees.

C. Section 870.15(c}—Post-Judgment
Interest

OSM retains this Section as in the
previous rule except that the phrase
. ., or until judgment is rendered by a
court of competent jurisdiction in an
action at law to compel payment of
debts" is now removed to ensure that all
parties understand that OSM reserves

the right to collect post-judgment

interest in all unpaid reclamation fee
collection cases.

One commenter is.in support of this
change and three oppose it. The three
who oppose it suggest that no interest
should accrue where the liability for
delinquent fee payments is the subject
of ongoing litigation. OSM disagrees. It
is OSM's position that the debt becomes
due and payable at the time an audit
discloses that fees are owing. OSM
removed the phrase to clarify that
interest will continue to run until the
debt is paid. Contrary to what one
commenter believes, OSM does not
think this amendment will deter
legitimate challenges. An operator
whose challenge is entirely successful
will not be assessed the fees or the
interest.

OSM agrees with the comment that
the proposed amendment should be
applied prospectively only. This section
will become effective 30 days following
publication in the Federal Register.

D. Section 870.15(c), Interest Rate
Payments

OSM has added a clarifying provision
to § 870.15(c) regarding the accrual of
interest on late payments to provide that
interest will accrue on any payment
postmarked later than thirty days after
the end of the calendar quarter in which
the fee was owed. This provision
responds to questions that have been
raised as to whether the previous
ambiguous regulations required that
OSM must have been in actual receipt of
the payment by the 30th day or whether
the payment must have been
postmarked by that time in order to
avoid the interest charges. This change
provides that either is sufficient. In
addition, OSM has made some minor
editorial changes to the final rule for the
sake of clarity.

OSM received one comment
supporting use of the postmark date to
establish “timely" payment compliance.

E. Section 870.15(e)—Fee Compliance
Actions

OSM added a new subsection (e)
which details new more stringent
enforcement and collection efforts OSM
may take against responsible persons
for failure to pay overdue reclamation
fees, including interest on late payments
or underpayments, failure to maintain
adequate records, failure to file required
reports or failure to provide access to
records by an operator subjectto
requirements of SMCRA. These options
include: Initiation of litigation; reporting
to the Internal Revenue Service, State
agencies responsible for taxation, and
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credit bureaus, and referrals to
collection agencies: OSM has changed
the proposed word “‘will" to “may" so
that this section will authorize but not
require’OSM to undertake these actions.
This change was made because in
certain circumstances, such as failure to
maintain records, a requirement to take
one of the enumerated actions could be
inappropriate. Under the provision as
finally adopted, OSM may choose one or
more of these specific alternatives to
encourage compliance with the
operator’s statutory responsibilities
under section 402 of SMCRA. OSM has
also made some minor editorial changes
to the final rule.

Moreover, OSM may take
enforcement action based upon breach
of a permit condition for nonpayment of
reclamation fees where such a permit
condition exists. This is reflected by the
addition of a sentence that the
prescribed remedies are not exclusive.
Also,'the payment of reclamation fees
will be a condition of any new
permanent program permit.

One commenter supported this new
proposed section in spirit but
recommended that OSM alier the
language slightly to ensure that OSM
undertakes some type of referral action
to the state or federal taxation agency
as well as initiating some form of
enforcement action, i.e., either initiating
litigation or referring the case to a
collection agency. OSM has declined to
make the suggested change. This option
is already available to OSM under the
proposed language. This language
provides OSM sufficient flexibility to
undertake any or all options required to
encourage and enforce compliance with
section 402 of the Act.

Another commenter argued OSM has
no valid reason to add this new section
other than as harassment of the
operator. This commenter further stated
these actions are clearly outside OSM's
legal authority. OSM respectfully
disagrees.

OSM added this new section to
provide notification of the action or
actions it may take to enforce
requirements of section 402 of the Act
when an operator fails to file production
reports or pay reclamation fees. Such
options are clearly within OSM's
statutory authority granted under
section 412 of SMCRA as well as under
governmental-wide debt collection
directives. &

£. Final § 773.17(g)—Proposed

;\) 820. 15(f}—Permits Affected by Fee
eDls

 OSM had proposed to add a new

3 870.15(f) requiring State regulatory

authorities to suspend a permit for a

specific mining operation if reclamation
fees on the coal therefrom are due and
owing the Federal Government for more
than one month. That is, if the payment
was delinquent on the last day of the
month following the month in which the
reclamation fee was due, the regulatory
authority would have been required to
initiate actions to suspend the permit for
the mining operation in question.
Similarly, if a mine report form for the
last quarter of 1984, for example,
covering production or non-production
was not filed, suspension proceedings
for that mining operation would also
have been commenced.

Based on an analysis of comments
received on the proposal, OSM has
decided that a suspension outside of the
normal enforcement context is not
warranted in this situation. Instead, the
final rule will allow such suspensions or
other actions to occur only after
providing all of the procedural
safeguards associated with the issuance
of a Notice of Violation or Cessation
Order. This will be accomplished
through amendment of 30 CFR 773.17
requiring continued payment of
reclamation fees by the operator as a
permit condition. Thus the permit will
not be suspended automatically upon a
failure to pay required fees. There will
have to be a separate enforcement
action taken based upon a violation of
the permit condition.

The following is a summary of major
comments and responses thereto:

A number of commenters questioned
the source of the authority which would
have allowed the States to suspend
permits under the proposed rule for
failure to pay reclamation fees. Several
suggested that implementation of the
proposed rule would require
amendments to their State programs,
and one State believed that fee
collection was intended to be a part of
the federal administrative procedure. In
addition, several commenters were
concerned that implementation of the
proposed rule would impose an
additional administrative and financial
burden on the State Regulatory
Authorities.

OSM agrees that proposed § 870.15{f)
would have required States to develop
new procedures to require the
immediate suspension of mining. As
adopted, the final rule will not require
the adoption of new State procedures,
but will require State program
amendments to incorporate the new
permit condition. OSM is not suggesting
that States develop their own fee
compliance mechanism. Instead OSM
fee compliance officers (FCOs) and
other personnel will notify States of
violators and assist States in taking

appropriate enforcement action.
Moreover, OSM authorized personnel
will be able to directly issue NOVs in
oversight when necessary.

Several commenters had also
questioned the adequacy of the
proposal’s “due process" protections.
OSM shares the commenters' concerns
and has required any actions aimed at
suspending the permit to be taken in the
standard enforcement context.

One commenter pointed out that
suspension or revocation would be
burdensome to a permittee who was not
the “responsible party" under the
proposed definition. The final rule
responds to-this concern by requiring
payment by the operator. Because the
condition applies only to coal produced
under the permit, it is entirely
appropriate that the permit be
conditioned upon payment of fees
associated with such coal, even in
instances where the permittee and the
operator are not the same person.

Two commenters suggested that the
regulations allow for the negotiation of
settlement agreements in lieu of
suspension of permits. A number of
commenters objected to suspension of
permits for a single delinquency under
the proposed rule, as opposed to a
pattern of violations, and two of the
commenters questioned how the
proposed procedure would work in
practice. The final rule provides the
flexibility requested by the commenters.
Satisfactory abatement action under an
NOV is site-specific and could include
an agreement to pay fees in a manner
agreed to by OSM, including by
installment agreements. Any breach of
an agreement could lead to immediate
action by OSM either under the original
Notice of Violation or through new
enforcement proceedings.

Finally, one commenter supported the
new Section, in theory, but expressed
concern that the proposed language was
too vague since it failed to outline
specific procedures for permit
suspension by the States. This
commenter also suggested that OSM
adopt a national rule, incorporating
section 521(a)(3) to ensure uniformity of
enforcement.

This commenter's concerns are taken
care of by using established
enforcement procedures. OSM will rely
on existing statutory and regulatory
authority for enforcement of fee
compliance, as a'matter of direct
Federal enforcement. OSM will make
use of every means available under the
Act to ensure that fees are paid on coal
produced, including issuances of Notices
of Violation and Cessatien Orders,
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where appropriate, pursuant to section
521 of SMCRA.

G. Section 870.15(f)—Proposed as
§ 870.15(3), Penalty on Fee Debts

In accordance with the Debt
Collection Act of 1982 (Pub. L. 97-365),
this new subsection imposes a six-
percent per annum penalty on all fee
debts owed under section 402 of
SMCRA as soon as such debts are 91
days overdue. This penalty will be in
addition to the interest which begins to
accrue at the rate set by the U.S.
Treasury, on the 31st day following the
end of the calendar quarter for which
the fee is due. OSM made some minor
editorial changes to the final rule,

One commenter supported the
revision in this section. This commenter
remarked that an additional 6 percent
interest rate, on top of the already
existing interest rate required will have
deterrent benefits. Tkis commenter
further stated such a charge, together
with section 870.15(c), would make the
interest penalty for being delinquent
more in keeping with modern day
economics.

A second commenter stated it should
be clear that any penalty is on the
principal and not on the accrued
interest. This commenter also stated the
Federal Claims Collection Act specifies
a 6 percent or less penalty, and that no
penalty is required. The commenter
further recommended the penalty should
start at one percent and then increase as
long as the fee is due.

e Debt Collection Act of 1982, Pub.
L. 97-365, section 11(e)(2)(B), requires
the head of a Federal agency, or his
designee, to “assess a penalty charge of
no more than 8 per centum per annum,
for failure to pay any portion of debt
more than ninety days past due.” OSM
has elected to assess this penalty at the
6 percent maximum rate. As specifically
stated in the Debt Collection Act, no
interest will accrue on any assessed
penalty.

A third commenter referred to the 6%
penalty as an additional tax being
imposed upon an operator who is
delinquent in reclamation fee payments.
This commenter called this action a
legislative enactment by DOI exceeding
the statutory powers given DOI by
Congress. The commenter continued by
stating that Congress has set the fee
payment rate and method of
establishing interest. The commenter
advised no authority was granted for
adding on any penalties. The commenter
believed the proposed enactment to be
unconstitutional.

The Debt Collection Act of 1982 was
enacted by Congress “to increase the
efficiency of Government-wide efforts to

collect debts owed the United States
and to provide additional procedures for
the collection of debts owed the United
States.” This Act provides clear legal
authority for DOI to implement these
provisions.

A fourth commenter advised that the
requirement of a 6% penalty is costly to
the small operator. This commenter
further stated that penalties should
cease on the date a payment plan is
initiated, and only come back into
existence if the payment plan is
defaulted.

The Debt Collection Act of 1982
mandates a penalty of 6% or less on
debts owed the Federal Covernment.
OSM has elected to impose this penalty
at the maximum rate after the fee is 91
days overdue. If an installment
agreement is negotiated prior to th
ninety-first day, no penalty will be
imposed. A penalty will be imposed if
the installment agreement is defauited.

H. Section 870.15(g)—Proposed as
§ 870.15(h) Processing and Handling
Charges

The new § 870.15(g) assesses charges
to cover the cost of processing and
handling delinquent claims. The
processing includes referrals to the
Solicitor's Office, Department of the
Interior, as well as private collection
agencies. The debtor is to be notified in
the first demand letter (bill) of the
potential penalty and processing charge
that will be incurred if the debt remains
unpaid.

The amount of the processing charge
is approximately what OSM must spend
to collect overdue fees. The amount of
the processing charge will be based
upon the following components: (1) For
fee debts referred to a collecton agency,
the amount the collection agency
charges; (2) For debts OSM processes
and handles without using a collection
agency, an amount equivalent to that
charged by collection agencies for the
same or similar services; and (3) For
debts referred to the Solicitor,
Department of the Interior, to bring suit
for collection of the fee, one or two
additional fixed components. The first
component will be based on the then
current estimeted cost to prepare a debt
case for litigation and will reflect
expenses incurred by OSM, the Solicitor
and any other person (such as a
collection agency or asset location
company responsible for the preparation
of appropriate documentation regarding
its collection on behalf of OSM). Should
a debt subsequently proceed to
litigation, the second additional
component will be based on the
estimated cost of litigating each of these
debt cases, which includes the cost for

preparing a debt case for litigation.
Under § 870.15(g)(1)(v), all of OSM’s
other administrative collection costs
may be provided for. Particular
administrative expenses are not limited
to the examples cited in the final rule.
The final rule also specifies under

§ 870.15(g){2) that no prejudgment
interest accures on any processing and
handling charges. The word
“prejudgment” was added so as not to
preclude collection of post-judgment
interest on the total amount owed,
including processing and handling
charges. OSM also made some minor
editorial changes in the final rule.

All penalties and processing and
handling charges imposed and collected
on fee debts will go into the Secretary's
share of the Abandoned Mine
Reclamation Fund to reimburse OSM for
the cost of collecting fees owed.

One commenter supporting this new
section believes it to be a fair practice
used in many other collection arenas.
This commenter suggested such charges
might also act as a deterrent against
future delinquency.

One commenter recommended
specific emounts should be charged and
not any amounts that would be
burdensome to a small operator and
arbitrary on the part of OSM.

Another commenter remarked that the
proposed rule seems improper especially
where minor debts are invelved. This
commenter further stated these matters
can and should be addressed on a case-
by-case basis rather than categorically
penalizing operators for nonpayment.

A fourth commenter stated it is the
responsibility of Congress and not the
Department of the Interior to enact
taxes. This commenter advised
economic times are hard and operators
have gone through recessions. This
commenter remarked that OSM is
attempting to double the amount owed
by the small operator because he failed
to pay on time. The commenter also
observed the 8% penalty and the
processing charges could cause the
operator to owe the Government more,
with these charges and the interest, than
the original delinquent tax.

The Debt Collection Act of 1982, Pub.
L. 97-365 provides OSM with the
authority to assess penalties and to
charge for processing and handling debt
collection cases. The processing and
handling charges are not arbitrary. The
amounts charged will be based on
actual and estimated costs to provide
this service and will differ depending
upon the type of case involved. All
debtors will be assessed a charge for the
service required to process and handle
their delinquent account regardless of
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the size of their operation. Standard
charges are appropriate for certain
components where the costs of
particular services will not vary by size
of operation.

One commenter stated the Solicitor's
Office and staff is funded for processing
and handling delinquent claims. This
commenter further remarked that if
0SM assesses charges to process and
handle delinquent claims, line budget
items, including personnel, and all
expenses relating to prosecuting the
operator and collecting debts should be
eliminated.

The administrative costs for OSM's
Abandoned Mine Reclamation Program,
including the fee compliance program
come from the Secretary's share of the
Abandoned Mine Reclamation Fund. All
penalties, processing and handling
charges imposed and collected on fee
debts will go into the Secretary's share
of the fund. Once this new system is in
place, the costs necessary to administer
OSM's program to recover delinquent
reclamation fees will be borne by the
debtor. Over a period of time, OSM may
be able to significantly reduce some line
items currently budgeted for this
purpose.

L. Section 870.16{a)—Access to Mines,
Preparation Plants, Support Facilities
and Loading Facilities

OSM clarified § 870.16(a) to put all
surface mining operators and any
persons engaging in or conducting a
surface coal mining operation on notice
that they will be required to keep
existing records of coal produced, used,
bought or sold. The previous rule
implied but did not specifically require
these persons to keep existing records of
purchased coal. This is in addition to the
current authority of FCO's under
§870.17(a) to examine records of the
second party involved in the sale or
transfer of ownership of coal by the
operator. By clarifying recordkeeping
requirements for all mining operations
subject to the jurisdiction of SMCRA in
conjunction with access to records bf
transferee or purchasing coal brokers
and transport facilities, OSM will be
able to check production data and
thereby hopefully lessen the
underreporting or nonreporting of
production data, OSM has determined
that the proposed reference to section
701(28) of the Act is unnecessary and
will not adopt it as part of the final rule.
However, that provision and section 528
both are relevant to whether an
Operation is subject to SMCRA
jurisdiction.

One commenter supported revisions
0 this section, This commenter said that
the earlier definition of “operator” failed

to adequately include support facility
operators. The commenter further stated
that the extension of the definition will
aid the Fee Compliance Officer in efforts
to uncover fee fraud, The commenter
recommended that OSM should also
require operators to maintain, on the
mine site, copies of the AML fee report
filed with OSM.

OSM has reviewed this comment and
because this recommendation was not
included in the initial proposed rule,
OSM has decided to postpone
consideration.

Another commenter felt this is
another attempt by OSM to get into
recordkeeping. This commenter stated
OSM has the right to inspect records
and there is no reason to further pursue
this issue. The intent of this clarifying
revision is to notify all operators under
the jurisdiction of SMCRA, including
operators of support facilities, that they
are required to keep records of coal
produced, used, bought or sold.

J. Section 870.16(a)(4)—Certification of
Btu Value

Section 870.16(a)(4) is revised slightly
by adding the requirement that an
independent laboratory certify the Btu
value of a ton of in situ coal at'least
semi-annually. This frequent
requirement makes it possibe to monitor
any changes in the coal seam. OSM
received no comments on this Section. It
is adopted without change.

K. Section 870.16({b)—Access to Mines,
Preparation Plants, Support Facilities
and Loading Facilities

OSM revises § 870.16(b) to clarify that
OSM Fee Compliance Officers have the
authority to review records of all
surface mining operations, including
preparation plants and support facilities
resulting from or incident to a mine or
other regulated activity. Authority for
such actions is derived from sections
412(a) and 701(28) of SMCRA.

The purpose of this revision is to
provide OSM's fee compliance officers
(FCOs) with the means to determine the
extent to which operations covered by
the Act are discharging their statutory
responsibilities to report production
figures accurately and pay reclamation
fees due on all production for each
calendar quarter. The previous
regulations did not provide a means of
effectively monitoring all mining
operations to ensure compliance with
the statutory requirements for reporting
production figures accurately and
paying full reclamation fees on
production for each quarter. Both the
criminal penalty provision in subsection
402(d) of the Act, 30 USC 1232(d), and
the provision in subsection 402(e)

allowing recovery of reclamation fees
through a civil debt collection action,
will become operative only after OSM
has determined which operators of
mines or tipples have underreported
production or underpaid fees.

OSM will be better able to identify
those operators who misreport coal
production figures if FCO's are granted
access to information on sales of coal
made by operators to tipple owners.
OSM can, in many situations, make
better use of its auditing personnel if
auditors concentrate on tipples and
plants through which coal from several
operators moves. Such audits are
especially helpful in checking for
“wildcatters" and those producers who
underreport tonnage of production in
order to avoid reclamation fee liability.

One commenter suggested that OSM
has failed to prove that access to
records is a problem, and that
regulations should be promulgated only
on the basis of demonstrated need. OSM
disagrees. OSM's purpose in proposing
this section is to notify operators of all
surface coal mining operations,
including preparation plants and tipples
located at or near a mine site, of the
authority of OSM FCOs to examine
books and records.

Another commenter proposed that
OSM extend to Federal and State
inspectors the authority to review
production records to verify if an
operator has filed an AML fee report.
This commenter also suggested that
OSM require inspectors to give written
notice to FCO's of any discrepancies in
the AML report. OSM does not support
this position for two reasons. First,
providing State inspectors such
additional authority is inappropriate
because collection of AML fees is not a
State program function and, second,
State inspectors do not function as OSM
agents. It is unnecessary to broaden
Federal inspectors’ responsibilities in
every case or to provide a notice
requirement because FCO's and
inspectors currently work together and
share information. Inspectors are put on
notice where an operator reports zero
production and the FCO has information
to the contrary. However, additions
were made to the final rule to allow
access to records by FCOs and “other
authorized representatives,” including
inspectors where appropriate. OSM has
also made some minor editorial changes
to the final rule.

L. Section 870.16(c)—Substantiating
Records

Revised § 870.16(c) requires all surface
coal mining operations subject to the
provisions of SMCRA to make their
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production and sales records available
to OSM's Fee Compliance Officers.
OSM amended the final rule to clarify
that this section applies to “‘any person
engaging in or conducting a surface coal
mining operation,” and not just
“operators"” as originally proposed.

One commenter remarked that an
operator takes a substantial number of
days to attempt to assemble all the
records and information requested when
contacted by OSM. This commenter
further advised that OSM does not limit
requests to books and records necessary
to substantiate the accuracy of
reclamation fee reports.

The commenter stated that it is
beyond all comprehension to allow the
investigating person to take the books
and copy them somewhere. The
commenter suggested that to make this
process fair and to avoid abuse by
employees of OSM, the operator should
be able to charge OSM for the
reasonable cost of collecting the
necessary requested records and making
them available to OSM. The commenter
reasoned this would make them more
responsive to each particular situation.

Another commenter urged OSM to use
flexibility in the application of this
Section.

Except for a change in scope, to
include records of support facilities,
recordkeeping requirements in § 870.16
are the same as those contained in the
rules which have been in effect since
October 25, 1978. Revisions to this
section were made to notify all persons
engaging in or conducting surface coal
mining operations subject to the
provisions of SMCRA of the change in
scope of these requirements. OSM
audits of these books and records are
essential to ensure compliance with
section 402 of SMCRA. Prior to an audit,
OSM policy requires FCOs to notify
operators of records that must be
available for audit. Records required for
OSM's review may vary depending on
the basis of the operator’s reporting or
accounting system.

OSM received a comment concerning
the following sentence: “If the fee is
paid at the maximum rate, the FCO's
shall not copy information relative to
price.”” The commenter stated that the
sentence was confusing and was not
explained in the preamble. This
sentence was not one of the proposed
changes. It is part of the final rules
which have been in effect since
regulations were first published on this
subject on December 13, 1977, 42 FR
62713.

These rules were more fully explained
in the preamble to the earlier regulation.
OSM made clear that the right to copy
price information is limited to and

needed only for those cases where the
fee is based on a percentage of value. If
the flat cents-per-ton fee is paid, price
information is not relevant.

M. Section 870.16(d)—Record
Maintenance

OSM revises § 870.16(d) to clearly
state that all persons engaging in or
conducting surface coal mining
operations must maintain their
production and sales records for at least
six years from the date the fees were
due or paid. In addition, this section
limited the time span for OSM audits to
six years assuming that production was
reported accurately and fees paid
accordingly. The previous rule was
ambiguous since it referred to the term
“operator” and it did not have a time
limit for OSM audits. The six-year
period for record maintenance is not to
be construed as a statute of limitations
for the commencement of an action for
recovery of delinquent reclamation fees
pursuant to section 402 of the Act, 30
U.S.C. 1232. Absent Government
consent through Congressional action,
no period of limitations exists. See,
Guaranty Trust Co. v. United States, 304
U.S. 126, 132 (1938).

One commenter remarked that a
period of six years from the date the
fees were paid is either cumbersome
and/or a costly burden on small
operators who do not have the financial
resources, or the staff available, to
maintain such records for a period of six
vears. This commenter suggested one
year would be more appropriate and
less costly.

A second commenter stated operators
who have underreported reclamation
fees for years, and have not been either
audited or detected by OSM, will be
able to destroy all evidence of fraud if
they are allowed to destroy records
after six years. This commenter
recommended that OSM should require
operators to maintain books for the
remaining life of the AML fund (1992}, to
ensure the possibility of proving any
fraud detected in the future.

OSM has given consideration to these
comments and determined the one year
record retention period suggested by the
first commenter to be inadequate. OSM
believes the second commenter's
recommendations to extend the
recordkeeping requirement to a fifteen
year period, the entire life of the fund,
would be a burdensome requirement for
some surface coal mine operators. OSM
will neither shorten nor lengthen the six
year record retention requirements in
effect since December 13, 1977. The
preamble to regulations published on
that date discusses this requirement.

Consideration of the secoend
commenter's recommendations has led
to OSM's decision to delete the
proposed six year audit limitation.
OSM's Fee Compliance Officers will
audit all existing records containing
information required to be kept by
§ 870.16(2)(1)(4). In some cases the time
period audited will extend beyond a six
year period.

Also, OSM amended the final rule to
clarify that this section applies to “any
person engaging in or conducting a
surface coal mining operation,” and not
just “operators” as originally proposed.

N. Section 870.16(e)—Estimated Fee

This new subsection provides a
method of assessing reclamation fees in
cases where operators fail to maintain
adequate records or fail to make such
records available for audit purposes.
Previously, OSM had no satisfactory
method of determining fee liability
whenever an operator failed to keep
adequate records or refused access to
such records. OSM's only recourse was
civil litigation.

This rule will implement a fair method
of establishing a fee debt that will be
incurred immediately. In the absence of
records, OSM will estimate the amount
of fees owed on coal produced. In
formulating this amount, OSM will base
a preliminary estimate on such factors
as mining method used, type of coal
produced, and geographical location.
This preliminary figure will then be
increased by 20% to bring the estimate
within the range of probable fees owed.
This method of determining reclamation
fee liability is a variation of the
assessment procedure used by Kentucky
when the State must estimate natural
resource tax liability. Kentucky uses any
information in its possession to arrive il
a preliminary estimate and then
assesses the tax at no more than twice
the amount estimated to be due. Rather
than double the amount of the estimale,
as done by Kentucky, OSM will add 20%
to provide a reasonable margin of error.
This estimate will be treated as the
amount owed, and interest will accrue
and other charges will be made in the
event of non-payment.

Three commenters raised objections
to adoption of this section. One
commenter questioned OSM's method
for estimating fee liability, claiming that
an estimate based on average
production, mining method, type of coal
or geographical location would be
purely arbitrary and unfounded. It was
suggested that factors such as weather
and market forces also be considered.
These will be considered in analyzing
the “nature of the operation”; OSM will
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make use of any and all information
available to estimate amount of fee
liability where an operator fails to
maintain adequafe records or refuses
access to records for audit purposes.
This commenter also believes that the
operator assessed should be free to
prove that an estimate is inaccurate.
0SM agrees. An operator may provide
information to challenge the amount of
0SM's estimated fee, and OSM has
amended its regulation accordingly.
These commenters also felt that an
additional 20% upward adjustment of
the estimated fee would be inequitable.
One commenter felt that the 20%
adjustment was not adequately
explained in the proposed rule, and one
said that if OSM is formulating the
estimate, a 20% downward adjustment
would be a more accurate reflection.
OSM believes that 20% upward
adjustment will tend to ensure that
tonnage produced is not undgrestimated,
encourage operators to provide
information and enhance the possibility
of collecting all fees owed. The final rule
clearly states that OSM will use this
estimating technique only in the event
that an operator has no adequate
records or refuses access to records for
audit purposes.

OSM received one comment in
support of the rule. This commenter also
urged OSM to emphasize that this new
section does not preclude OSM or the
regulatory authority from issuing a civil
penalty citation for violating the
requirements of this section. Under the
rules adopted today OSM will take
whatever enforcement actions are
appropriate. OSM will treat the
estimated fee as the amount of fee
owed. When this estimated fee becomes
overdue it is subject to all interest,
penalty, processing and handling
charges, and enforcement actions in Part
870 or in SMCRA or its other
implementing regulations,

IIL. Procedural Matters

A. Executive Order 12291 and the
Regulatory Flexibility Act

The Department of the Interior (DOI)
has determined that this rule is not a
major rule requiring a regulatory impact
analysis under Executive Order 12291.
Also, DOI certifies that this rule will not
have a significant economic effect on a
substantial number of small entities and,
therefore, does not require a Regulatory
Flexibility analysis under Public Law
96-354. The reasons underlying these
determinations are as follows:

The revisions to Part 870 of the
Abandoned Mine Reclamation Fund
regulations will not result in significant
adverse effects on competition,

employment, investment, productivity,
innovation or on the ability of the
United States-based enterprises to
compete with foreign-based enterprises
in domestic or foreign markets; nor will
they increase costs or prices for
consumers, individual industries,

" Federal, State, Tribal or local

governmental agencies or geographic
regions.

There will be no significant
demographic effects, direct costs,
indirect costs, nonquantifiable costs,
competitive effects, enforcement costs
or aggregate effects on small entities.

B. National Environmental Policy Act

OSM has been granted a categorical
exclusion from the procedures of the
National Environmental Policy Act for
the subject of reclamation fees imposed
by Pub. L. 95-87 (46 FR 7487, January 23,
1981),

C. Paperwork Reduction Act of 1980

The information collection
requirements contained in 30 CFR
870.15(c), and 870.16 (a) and (d) were
approved by the Office of Management
and Budget under 44 U.S.C. 3507 and
assigned clearance number 1029-0063.

List of Subjects
30 CFR Part 773

Administrative practice and
procedure, Reporting requirements,
Surface mining, Underground mining.

30 CFR Part 870

Coal mining, Reporting requirements,
Surface mining, Underground mining
Based on the foregoing, 30 CFR Parts

773 and 870 are amended as set forth
herein.

Dated: June 17, 1984.
Garrey Carruthers,

Assistant Secretary, Land and Minerals
Management.

PART 773—REQUIREMENTS FOR
PERMITS AND PERMIT PROCESSING

1. Section 773.17 is amended by
adding paragraph (g) as follows:

§ 773.17 Permit conditions.

L * * - *

(g) The operator shall pay all
reclamation fees required by Subchapter
R of this chapter for coal produced
under the permit for sale, transfer or
use, in the manner required by that
subchapter.

" PART 870—ABANDONED MINE

RECLAMATION FUND—FEE
COLLECTION AND COAL
PRODUCTION REPORTING

2. Section 870.15 is amended by
revising paragraph (c) and adding
paragraphs (e), (), and (g) to read as
follows:

§870.15 Reclamation fee payment.

- - * * *

(c) As of April 1, 1983, delinquent
reclamation fee payments are subject to
interest at the rate established quarterly
by the U.S, Department of the Treasury
for use in applying late charges on late
payments to the Federal Government,
pursuant to Treasury Fiscal
Requirements Manual 6-8020.20. The
Treasury current value of funds rate is
published by the Fiscal Service in the
Notices section of the Federal Register.
Interest on unpaid reclamation fees shall
begin to accure on the 31st day
following the end of the calendar
quarter for which the fee payment is
owed and will run until the date of
payment. OSM will bill delinquent
operators on a monthly basis and
initiate whatever action is necessary to
secure full payment of all fees and
interest. All operators who receive a
Coal Production and Reclamation Fee
Report (Form OSM-1), including those
with zero production, must submit a
completed Form OSM-1, as well‘as any
fee payment due. Fee payments
postmarked later than thirty days after
the calendar quarter for which the fee
was owed will be subject to interest.

* * » - *

(e) Failure to pay overdue reclamation
fees, including interest on late payments
or underpayments, failure to maintain
adequate records, or failure to provide
access to records of a surface coal
mining operation may result in one or
more of the following actions: (1)
Initiation of litigation; (2) reporting to
the Internal Revenue Service; (3)
reporting to State agencies responsible
for taxation; (4) reporting to credit
bureaus; or (5) referral to collection
agencies. Such remedies are not
exclusive.

(f) When a reclamation fee debt is
greater than 91 days overdue, a 6
percent per annum penalty shall begin
to accure on the amount owed for fees
and will run until the date of payment.
This penalty is in addition to the interest
described in paragraph (c) of this
gection,

(g)(1) For all delinquent fees, interest
and any penalties, the debtor will be
required to pay a processing and
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handling charge which shall be based
upon the following components:

(i) For debts referred to a collection
agency, the amount charged to OSM by
the collection agency;

(ii) For debts processed and handled
by OSM, a standard amount set
annually by OSM based upon similar
charges by collection agencies for debt
collection;

(iii) For debts referred to the Solicitor,
Department of the Interior, but paid
prior to litigation, the estimated average
cost to prepare the case for litigation as
of the time of payment;

(iv) For debts referred to the Selicitor,
Department of the Interior, and litigated,
the estimated cost to prepare and
litigate a debt case as of the time of
payment; and

(v) If not otherwise provided for, all
other administrative expenses
associated with collection, including,
but not limited to, billing, recording
payments, and follow-up actions,

(2) No prejudgment interest accrues
on any processing and handling charges.

3. Section 870.16 is amended by
revising paragraphs (a), (b), (c), and (d)
and adding paragraph (e) to read as
follows:

§870.16 Production records.

(a) Any person engaging in or
conducting a surface coal mining
operation shall maintain, on a current
basis, records that contain at least the
following information:

(1) Tons of coal produced, bought,
sold or transferred, amount received per
ton, name of person to whom sold or
transferred, and the date of each sale or
transfer.

(2) Tons of coal used by the operator
and date of consumption.

(3) Tons of coal stockpiled or
inventoried which are not classified as
sold for fee computation purposes under
§ 870.12,

(4) For in situ coal mining operations,
total BTU value of gas produced, the
BTU value of a ton of coal in place
certified at least semiannually by an
independent laboratory, and the amount
received for gas sold, transferred, or
used.

(b) OSM fee compliance officers and
other authorized representatives shall
have access to records of any surface
coal mining operation for the purpose of
determining compliance of that or any
other such operation with this part.

(c) Any person engaging in or
conducting a surface coal mining
operation shall make available any book
or record necessary to substantiate the
accuracy of reclamation fee reports and
payments at reasonable times for

inspection and copying by OSM fee
compliance officers. If the fee is paid at
the maximum rate, the fee compliance
officers shall not copy information
relative to price. All copied information
shall be protected to the extent
authorized or required by the Privacy
Act and the Freedom of Information Act
(5 U.S.C. 552 (a), (b)).

(d) Any persons engaging in or
conducting a surface coal mining
operation shall maintain books and
records for a period of 6 years from the
end of the calendar quarter in which the
fee was due or paid, whichever is later.

{e) (1) If an operator of a surface coal
mining operation fails to maintain or
make available the records as required
in this section, OSM shall make an
estimate of fee liability under this part
through use of average preduction
figures based upon the nature and
acreage of the coal mining operation in
question, then assess the fee at the
amount estimated to be due, plus a 20
percent upward adjustment for possible
erTor.

(2) Following an OSM estimate of fee
liability, an operator may request OSM
to revise the estimate based upon
information provided by the operator.
The operator has the burden of
demonstrating that the estimate is
incorrect by providing documentation
acceptable to OSM, and comparable to
information required in § 870.16(a).
(Pub. L. 95-87, 30 U.S.C. 1201 et seq.; Pub. L.
97-365, 5 U.S.C. 5514 et seq.).

[FR Doc. 84-17808 Filed 7-3-84; 8:45 am}
BILLING CODE 4310-05-M

30 CFR Part 901

Approval of Permanent Program
Amendments From the State of
Alabama Under the Surface Mining
Control and Reclamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: OSM is announeing the
approval of certain amendments to the
Alabama permanent regulatory program
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). In
addition, certain conditions of approval
imposed by the Secretary of the Interior
on Alabama are being modified and
removed.

On November 28, 1983, the Alabama
Surface Mining Commission (ASMC)
transmitted to OSM a set of regulatory
amendments intended, in part, to meet
its three remaining conditions. The
conditions of approval relate to specific

S—

program requirements in the areas of
sediment control and spoil placement
and disposal. The specific conditions
being addressed by the State in this
rulemaking are discussed in detail
below under "SUPPLEMENTARY
INFORMATION".

Alabama’s November 28, 1983
submittal also addressed the three
provisions of the State's program
remanded by the United States District
Court for the Middle District of Alabama
in Citizens for Responsible Resource
Development v. Watt. In addition,
Alabama included other program
amendments that are unrelated to the
conditions of approval. Additional
information about these matters can he
found below under “suPPLEMENTARY
INFORMATION".

OSM published a notice in the Federal
Register on January 12, 1984, announcing
receipt of the amendments and inviting
public comment on the adequacy of the
proposed amendments (49 FR 1532). The
public comment period ended February
13, 1984. A review of Alabama’s
proposed amendments by OSM
identified several concerns relating to
inspection of impoundments and
placement of excess spoil. OSM notified
the ASMC about it concerns and on May
3, 1984, ASMC responded by submitting
modifications to its proposed
amendments. OSM reopened the
comment period from May 22 to June 6,
1984, in order to provide the public on
opportunity to reconsider the adequacy
of the proposed amendments.

After providing opportunity for public
comment and conducting a thorough
review of the program amendments, the
Secretary has determined that the
amendments to Alabama's program, as
modified on May 3, 1984, satisfy the
remaining conditions of approval, and
that the amendments meet the
requirements of SMCRA and the Federal
permanent program regulation.
Accordingly, the Secretary is removing
the conditions and approving the
program modifications found to be in
accordance with SMCRA and no less
effective than the Federal rules.

The Federal rules codifying
Secretarial decisions concerning the
Alabama permanent program are being
amended to reflect these actions.

EFFECTIVE DATE: July 5, 1984.

FOR FURTHER INFORMATION CONTACT:
John T. Davis, Director, Birmingham
Field Office, Office of Surface Mining
228 West Valley Avenue, Room 302,
Birmingham, Alabama 34209; Telephone:
(202) 254-0890.




27501

Federal Register / Vol. 49, No. 130 / Thursday, July 5, 1984 / Rules and Regulations

SUPPLEMENTARY INFORMATION:
1. Background on the Alabama Program

Information regarding the general
background on the Alabama program,
including the Secretary's findings, the
disposition of comments and a detailed
explanation of the conditions of
approval of the Alabama program can
be found at 47 FR 22020-22038 (May 20,
1982) and 48 FR 34026 (July 1983).

At the time of the Secretary’s
conditional approval, Alabama agreed
to meet 13 conditions—(a}, (b)(1)-(2), (c),
(@)1)-(5), (e)(1)-(8), (HA)~2), (8)(1)3).
()(1)-2). (). (). (k). (1), and (m)(1)-(6).

On March 2, 1984, OSM announced
that conditions (a)-(c), (f}-(1), (m)(1)-(4),
and (m)(6) had been removed (49 FR
7797).

OSM announced in the November 15,
1983 Federal Register (48 FR 51941) a
proposed rule concerning the remand of
three Alabama program provisions by
the United States District Court for the
Middle District of Alabama in Citizens
for Responsible Development v. Watt,
Civil No. 82-530-N, October 7, 1983.

Two of the three remanded provisions
were proposed for reconsideration by
0OSM's November 15, 1983 notice in light
of recent changes made to the Federal
rules.

The first remanded provision concerns
the Secretary's approval of Alabama's
provision allowing partial bond release
prior to topsoil replacement. Under the
Federal rules which existed at the time
the Alabama program was conditionally
approved, 30 CFR 807.12 allowed the
regulatory authority discretion to
release sixty percent of the bond upon
completion of Phase I reclamation. The
Federal rules at 30 CFR 807.12(e)(1)
required topsoil replacement as one of
the elements which must be finished in
order for reclamation Phase I to be
deemed to have been completed.
Alabama's provision at 880-X-9D omits
this requirement. However, the Federal
rules have since been changed. The new
rule at 30 CFR 800.40(c)(1) provides that
Phase I reclamation which would allow
partial bond release may include topsoil
replacement, but the requirement of
topsoil replacement is no longer
mandatory (48 FR 32932, July 19, 1983).

The other remanded provision
concerns the Secretary’s approval of
Alabama's rules governing bond
replacement in the event of the
insolvency of a surety or bank. Under
the Federal rules that existed at the time
the Alabama program was conditionally
approved, 30 CFR 806.12(e)(6)(iii) and
(8)(7)(iii) provided that during the period
an operator is without bond coverage
and is seeking a replacement bond, the
regulatory authority shall conduct
weekly inspections of the affected

site(s). The Alabama counterparts at
880-X-9C-.03(5)(e)(3) and (6)(h)8(iii)
omit this requirement. Subsequent to the
Secretary's conditional approval of
Alabama's program, the Federal rules
concerning bond replacement were
changed to no longer require weekly
inspections. See 30 CFR 800.16(e)(2), 48
FR 32932, July 19, 1983.

In order to respond to the District
Court's remand of these two Alabama
provisions, OSM sought public comment
on whether the existing Alabama
provisions are in accordance with
SMCRA and are now no less effective
than the current Federal rules. The
public comment period ended on
December 15, 1983. The Secretary's
findings and decision are being
announced in this Federal Register
notice.

In addition to addressing the two
remanded provisions discussed above,
OSM'’s November 15, 1983 notice also
proposed placing an additional
condition on Alabama's program in
response to the District Court’s remand
of a third program provision. However,
such action is being superseded because
Alabama submitted a proposed
amendment to address the third
remanded section. All three remanded
provisions are discussed in detail below
under Section D. Findings on the
Alabama Provisions Remanded in
Citizens for Responsible Resource
Development v. Watt.

I1. Discussion of the Proposed
Amendments

On November 28, 1983, the Alabama
Surface Mining Commission (ASMC)
submitted a set of regulatory
amendments intended to satisfy
conditions (d), (e) and (m)(5) and to
address one of the provisions of the
State program remanded by the United
States District Court for the Middle
District of Alabama.

Briefly, the conditions are:

1. Condition (d)(1) requires Alabama
to provide that at the present time, the
best technology currently available for
sediment control is sedimentation
ponds.

2. Condition (d)(2) requires Alabama
to provide for sufficient sedimentation
pond design criteria in accordance with
30 CFR 816.46(e)-(u) and 817.46(e}-(u).

3. Condition (d)(3) requires Alabama
to limit impoundment slopes to not
greater than 1v:2h.

4. Condition (d)(4) requires Alabama
to provide for the inspection of all
appropriate dams in accordance wtih 30
CFR 77.216-3.

5. Condition (d)(5) requires to provide
for minimum sediment storage volume
for sedimentation ponds.

6. Condition (e)(1) requires Alabama
to prohibit the disposal of coal
processing waste in head-of-hollow and
valley fills.

7. Condition (e)(2) requires Alabama
to provide for the placement of spoil in
four foot horizontal lifts unless
otherwise authorized by the regulatory
authority.

8, Condition (e)(3) requires Alabama
to provide criteria for slopes greater
than 36%.

9. Condition (e)(4) requires Alabama
to provide criteria and requirements for
head-of-hollow and valley fills in a
manner no less effective than 30 CFR
816.72 and 816.73.

10. Condition (m)(5) requires Alabama
to make certain editorial changes to its
rules to add appropriate references in
§§ 816.46(u) and 817.46(u) (now
redesignated as 880-X-10G and 880-X-
10D).

Specifically, Alabama:

(1) Proposed changes to rules 880-X-
10C~13 and 10D-.13 to meet condition
(d)(a);

(2) Proposed changes to rules 880-X-
10C-.17 and 10D-.17 to meet conditions
(d)(2) and (d)(5):

(3) Proposed changes to rules 880-X-
10C-.20 and 10D-.20 to meet conditions
(d)(3) and (d)(4):

(4) Proposed changes to rules 880-X~
10C-.36(13)(b) and 10D-.33(13)(b) to
meet condition (e)(1);

(5) Proposed changes to rules 880-X-
10C-.36(3) and 10D-.33(3) to meet
condition (e)(2);

(8) Proposed changes to rules 880-X-
10C-.36(9) and 10D-.33(9) to meet
condition (e)(3);

(7) Proposed changes to rules 880-X-
10C-.36(15)-(17) and 10D-.33(15)~{17) to
meet condition (e)(4);

(8) Requested that OSM review
condition (m)(5) in light of final OSM
rules at 30 CFR 816.46 and 817.46
published September 26, 1983 (48 FR
44032); and

(9) Submitted a draft memorandum of
understanding between the Alabama
Department of Environmental
Management and the Alabama Surface
Mining Commission which would, when
finalized, provide for necessary
consultation and approval authority on
variances from approximate original
contour for steep slope mining in
accordance with 30 CFR 785.16(c)(4)(iii)
and the decision of the U.S. District
Court for the Middle District of Alabama
in Citizens for Responsible Resource
Development v. Watt, Civil No. 82-530-
N, October 7, 1983.

On January 12, 1984, OSM published a
notice in the Federal Register
announcing receipt of the amendments
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and inviting public comment on whether
the proposed modifications addressed
the respective conditions and whether
the proposed amendments were in
accordance with SMCRA and no less
effective than the Federal rules (49 FR
1532). The public comment period ended
February 13, 1984. A public hearing
scheduled for February 6, 1984, was not
held because no one expressed a desire
to present testimony.

During this period, a review of
Alabama's proposed amendments by
OSM identified several concerns
relating to inspection of impoundments
and placement of excess spoil. OSM
notified the ASMC about its concerns,
and on May 3, 1984; the ASMC
responded by submitting additional
modifications to the proposed
amendments.

On May 22, 1984, OSM published a
notice in the Federal Register reopening
and extending the public comment
period on Alabama'’s proposed
amendments as modified on May 3, 1984
(49 FR 21549). That comment period
ended on June 6, 1984.

On February 17, 1984, the
Administrator of the Environmental
Protection Agency gave written
concurrence on the November 28, 1983,
amendments to the Alabama program.

I1L. Secretary's Findings

The Secretary finds, in accordance
with SMCRA and 30 CFR 732.17 and
732.15, that the program amendments
submitted by Alabama on November 28,
1983, meet the requirements of SMCRA
and 30 CFR Chapter VII, as discussed
below.

A. Findings on Conditions
1. Condition (d)(1)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, did not provide that, at the
present time, the best technology
currently available for sediment control
is sedimentation ponds (Finding 13.7, 47
FR 22030). Rather, the Alabama rules
required that all surface drainage from
the disturbed area be passed through
sedimentation ponds or a treatment
facility before leaving the permit area.
The Federal rules at 30 CFR 816.46 and
817.46 have since been revised to
require that all surface drainage from
the disturbed area shall be passed
through a siltation structure, which is
defined as a sedimentation pond, a
series of sedimentation ponds, or other
treatment facility (48 FR 44032,
September 26, 1983). The Secretary finds
that Alabama has amended its rules at
880-X-10C-.13 and 880-X-10D-.13 to
require that all drainage be passed

through a sedimentation pond, a series
of sedimentation ponds or other
treatment facility. Under the rule, other
treatment facilities are defined to mean
any chemical treatment system utilized
to prevent additional contributions of
suspended solids to streamflow. The
Secretary finds that the Alabama rules
are now no less effective than 30 CFR
816.46 and 817.46.

2. Condition (d)(2)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, did not provide for sufficient
sedimentation pond design criteria in
accordance with 30 CFR 816.46(e)-(u)
and 817.46(e)-(u) (Findings 13.8 and
13.18, 47 FR 22030). The Secretary
amended condition (d)(2) on March 2,
1984, to no longer require Alabama to
meet the provisions of superseded
Federal rules 30 CFR 816.46(p) and
817.46(p)- These Federal requirements,
which specified compaction standards
for fill material for sedimentation ponds,
were removed when the amended
Federal rules at 30 CFR 816.46 and
817.46 were promulgated on September
26, 1983 (48 FR 44032). The Secretary
now finds that Alabama has amended
its rules at 880-X-10C-.17 and 880-X-
10D-.17 to include sedimentation pond
design criteria that are no less effective
than 30 CFR 816.46 and 817.46.

3. Condition (d)(3)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, did not prohibit permanent
impoundment perimeter slopes greater
than 1v:2h (Finding 13.9, 47 FR-22030).
The Federal rules at 30 CFR 816.49 and
817.19 were amended on September 26,
1983 (48 FR 43994) and no longer include
a slope limitation of 1v:2h. The
Secretary now finds that Alabama has
amended its rules at 880-X-10C-.20 and
880-X-10D-.20 to be no less effeclive
than revised 30 CFR 816.49 and 817.49.

4. Condition (d)(4)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, did not provide for the
inspection of dams in accordance with
30 CFR 77.216-3, for all resulting reports
to be kept at the minesite, and for all
certifications, reports and statements
required by the Mine Safety and Health
Administration to be filed with the
regulatory authority (Finding 13.10, 47
FR 22030). The Secretary now finds that
Alabama has amended its rules 880-X-
10C-.20 and 880-X-10D-.20 to include
these requirements and to be no less
effective than 30 CFR 816.49 and 817.49,
as promulgated on September 26, 1983
(48 FR 43994).

5. Condition (d)(5)

The Secretary found that the Alabamg
program conditionally approved on May
20, 1982, did not provide for a minimum
sediment storage volume for
sedimentation ponds (Finding 13.16, 47
FR 22030). The Secretary now finds that
Alabama has amended its rules 880-X-
10C-17 and 880-X-10D-.17 to require
that sedimentation ponds be designed
and constructed to provide adequate
sediment storage volume, which is no
less effective than 30 CFR 816.46 and
817.46.

6. Condition (e)(1)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, did not prohibit disposal of coal
processing waste in head-of-hollow and
valley fills (Finding 13.12, 47 FR 22030),
The revised Federal rules at 30 CFR
816.71(i), 817.71(i), 816.72 and 817.72 (48
FR 32910, July 19, 1983) allow disposal of
coal processing waste in head-of-hollow
and valley fills. The Secretary now finds
that Alabama has amended its rules
880-X-10C~.36(13)(b) and 880-X~-10D-
.33(13)(b) to be no less effective than the
revised Federal requirements as
promulgated July 19, 1983.

7. Condition (e)(2)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, did not provide for horizontal
lift of spoil (Finding 13.13, 47 FR 22030).
The Secretary now finds that Alabama
has amended its rules 880-X-10C-.36(3)
and 880-X-10D-.33(3) to require that
spoil be placed in horizontal lifts not
exceeding 4 feet in thickness and are
now no less effective than 30 CFR
816.71(e)(2) and 817.71(e)(2).

8. Condition (e)(3)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, did not contain criteria for
slopes greater than 36 percent in spoil
disposal areas (Finding 13.14, 47 Fr
22030). The Secretary now finds that
Alabama has amended its rules 880-X-
10C-.36(9) and 880-X-10D-.33(9) to
specify that key way cuts or rack toe
buttresses shall be constructed when the
slope in the disposal area exceeds
1v:2.8h (36 percent) or such lesser slope
as the regulatory authority may
designate. The Secretary finds that the
amended Alabama rules are no less
effective than 30 CFR 816.71(d)(2) and
817.71(d)(2).

9. Condition (e)(4)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, did not contain adequate
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criteria with regard to specific
requirements for head-of-hollow and
valley fills, as did 30 CFR 816.72-.73 and
§17.72-73 (Findings 13.15, 14.5 and 14.9,
47 FR 22030). The Secretary now finds
that Alabama has adopted rules 880-X-
10C-.36(18) and 880-X~10D-.33(16) to
provide criteria for head-of-hollow and
valley fills no less effective than 30 CFR
816.72 and 817.72.

10. Condition [m)(5)

The Secretary found that the Alabama
program conditionally approved on May
20, 1982, omitted two important cross-
references from its rules 816.46{u) and
817.46(u). The Federal regulations at 30
CFR 816.46 and 817.46 have since been
amended to delete subsection (u) (48 FR
44032, September 26, 1983). In light of the
Federal revisions, the Secretary has
reconsidered the condition and
determined that it is no longer
appropriate.

B. Amendments Unrelated to Conditions
of Approval

1. Alabama has amended rule 880-X~
8C-.06 concerning applications for
approval or disapproval for exploration
of more than 250 tons. The rule has been
amended to add a provision that the
applicant must submit a performance
bond and certificate of liability
insurance in accordance with rule 880—
X-g, except that there shall be no
minimum bond amount, the period of
liability shall be two full growing
seasons,and only the requirements of
paragraphs (1), (1)(a), (4) and 6)fa)~(d) of
rule 880-X-9D-.02 apply. The Federal
regulations at 30 CFR Part 772 (48 FR
40622, September 8, 1983} do net require
a performance bond or liability
insurance for coal exploration
operations. The Secretary therefore
finds that amended Alabama rule 880~
X-8C-.06 is no less effective than the
Federal regulations.

2. Alabama has amended rules 880-X-
10C-.36 and 880-X-10D-.33 concerning
disposal of excess spoil and
underground development waste. The
amendments were intended to make
Alabama's rules consistent with the
revised Federal rules on excess spoil
disposal at 30 CFR 816.71-817.74 and
817.71-817.74 (48 FR 32910, July 19, 1983).

During the review of Alabama’s
proposed amendments, OSM identified
three concerns:

4. Alabama rules 880-X-10C.36(13(b)
and 880-X-10D.33(13(b) did not require
!rhe approval of the regulatory authority
‘or disposal of coal processing waste in
excess spoil fills, as do 30 CFR
816.71(h)(4) and 817.71(h)(4).

b. Alabama rules 880-X-10C-
-965(15)(b) and 880-X-10D-.33(15)(b) did

not specify that approval by the
regulatory authority is discretionary for
gravity transport of excess spoil. The
Federal rules specify such a requirement
at 30 CFR 816.74(e) and 817.74(e)

¢. Alabama rules 880-X-10C-.36(15)(b)
and 880-X-10D-.33(15)(b) did not
require that gravity transport courses be
determined as part of the permit
application nor did they require
rehandling of any preexisting spoil that
is disturbed. Such requirements are
specified in 30 CFR 816.74(e) and
817.74(e).

On May 3, 1984, Alabama submitted
modifications to its November 28, 1983
proposed amendments which addressed
OSM’s concerns through changes to
rules 880-X-10C-.36(13)(b) and 10D~
.33(13)(b); and 880-X-10C~.36(15)(b) and
10D-.33(15)(b). The Secretary finds that
the amendments, as modified on May 3,
1984, are no less effective than 30 CFR
816.71-816.74 and 817.71-817.74.

3. Alabama has amended rules 880-X-
10C-.13 and 880-X-10D-.13 concerning
water quality standards and effluent
limitations to be consistent with the
revised Federal rules at 30 CFR 816.42
and 817.42 (48 FR 44032, September 26,
1983). The Secretary finds the Alabama
rules to be no less effective than 30 CFR
816.42 and 817.42,

4. Alabama has amended rules 880-X-
10C-.17 and 880-X-10D-.17 concerning
sedimentation ponds to be consistent
with the revised Federal rules at 30 CFR
816.46 and 817.46 (48 FR 44032,
September 26, 1983). The Secretary finds
that the Alabama rules are no less
effective than the Federal regulations on
siltation structures, including the
requirements for design, construction
and removal.

5. Alabama has amended rules 880-X-
10C-.20 and 880-X-10D-.20 concerning
impoundments to be consistent with the
revised Federal rules at 30 CFR 816.49
and 817.49 (48 FR 43994, September 26,
1983). During the review of Alabama's
proposed amendments, OSM identified
a concern in that Alabama rules 880-X~
10C~.20(j) and 880-X-10D-.20(j) did not
require that impoundments be inspected
upon completion of construction, as do
30 CFR 816.49(a)(10) and 817.49(a)(10).

On May 3, 1984, Alabama submitted
modifications to its November 28, 1983

.proposed amendments which addressed
OSM's coencern by requiring inspections
immediately after construction. The
Secretary finds that the amendments as
madified on May 3, 1984, are no less
effective than 30 CFR 816.49 and 817.49.

6. Alabama has amended rules 880-X~
10C-.27 and 880-X-10D-.25 concerning
postmining rehabilitation or removal of
sedimentation ponds, diversions,
impoundments and treatment facilities

to be consistent with the revised Federal
rules at 30 CFR 816.56 and 817.56 (48 FR
43994, September 26, 1983). The
Secretary finds the Alabama rules to be
no less effective than 30 CFR 816.56 and
817.56.

C. Non-Substantive Corrections to
Alabama's Regulations

Alabama has revised certain parts of
its rules to make non-substantive,
primarily typographical, changes. The
Secretary finds the corrections
consistent with SMCRA and 30 CFR
Chapter VIL

D. Findings on the Alabama Provisions
Remanded in Citizens for Responsible
Resource Development v. Watt

On November 15, 1983, OSM
announced proposed actions concerning
the remand of three Alabama program
provisions by the United States District
Court for the Middle District of Alabama
in Citizens for Responsible Resource
Development v. Watt, Civil No. 82-530-
N, October 7, 1983 (48 FR 51941). Two of
the three remanded provisions were
proposed for reconsideration by OSM's
November 15, 1983, notice in light of
recent changes made to the Federal
rules. The notice stated that OSM was
seeking public comment on whether the
existing Alabama provisions are in
accordance with SMCRA and are now
no less effective than the current
Federal rules and that if the Secretary
found that the existing State provisions
met the revised Federal requirements,
no further action by Alabama
concerning these matters would be
required.

The third remanded provision was
proposed to be resolved by imposing a
new condition of approval on the
Alabama program. However, that action
was superseded when Alabama
submitted a proposed amendment to
address the third remanded section. The
three provisions are discussed below.

1. The first remanded provision
concerns the Secretary’s approval of
Alabama's provision allowing partial
bond release prior to topsoil
replacement. Under the Federal rules
which existed at the time the Alabama
program was conditionally approved, 30
CFR 807.12 allowed the regulatory
authority discretion to release sixty
percent of the bond upon completion of
Phase I reclamation. The Federal rules
at 30 CFR 807.12(e)(1) required topsoil
replacement as one of the elements
which must be finished in order for
reclamation Phase I to be deemed to
have been completed. Alabama's
provision at 880-X-8D omits this
requirement. However, the Federal rules
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have since been changed. The new rule
at 30 CFR 800.40(c)(1) provides that
Phase I reclamation which would allow
partial bond release may include topsoil
replacement, but the requirement of
topsoil replacement is no longer
mandatory (48 FR 32932, July 19, 1983).

Therefore, the Secretary finds that the
existing Alabama provision is in
accordance with SMCRA and is now no
less effective than the revised Federal
rule at 30 CFR 800.40(c)(1). No change is
required.

2. The second remanded provision
concerns the Secretary’s approval of
Alabama's rules governing bond
replacement in the event of the
insolvency of a surety or bank. Under
the Federal rules that existed at the time
" the Alabama program was conditionally
approved, 30 CFR 806.12(¢)(6)(iii) and
(g)(7)(iii) provided that during the period
an operator is without bond coverage
and is seeking a replacement bond, the
regulatory authority shall conduct
weekly inspections of the affected
site(s). The Alabama counterparts at
880-X-9C-.03(5)(e}(3) and (8)(h)(iii) omit
this requirement. Subsequent to the
Secretary's conditional approval of
Alabama's program, the Federal rules
concerning bond replacement were
changed to no longer require weekly
inspections. See 30 CFR 800.18(e)(2). 48
FR 32932, july 19, 1983. Therefore, the
Secretary finds that the existing
Alabama provision is in accordance
with SMCRA and is now no less
effective than the revised Federal rule at
30 CFR 800.16(e)(2).

3. The third remanded provision
concerns approval of variances from the
approximate original contour
requirements for steep slope mining. The
Federal rules at 30 CFR 785.16(c)(4)(iii)
provide that the appropriate State
environmental agency must approve a
variance from the approximate original
contour restoration requirements for
steep slope mining. The District Court
remanded to the Secretary the
corresponding provision in the Alabama
program. Specifically, the court noted
that Alabama's rule at 880-X-8]-.07
(previously codified as 785.16(c)(4)) is
inconsistent with SMCRA and the
Federal rules because it omits any
reference to the need for the appropriate
State environmental agency to approve
variance plans. The court decided that
the Federal rules establish a two-tiered
variance approval system whereby the
regulatory authority may issue a permit
which incorporates a variance from the
requirements for restoration of the
affected lands to their approximate
original contour only if the appropriate
State environmental agency approved

the plan. The court held that since the
Alabama regulation provides only a
one-tier variance approval system, it is
less stringent than and does not meet
the applicable provisions of SMCRA.

The District Court remanded this
provision of the Alabama program to the
Secretary with instructions to rectify
this matter. Therefore, the Secretary
proposed to add a new condition to the
Alabama program whereby the State
would have to amend its program by
specified date to incorporate
requirements no less effective than 30
CFR 785.18(c)(4)(iii).

However, that action has been
superseded because as part of its
November 28, 1983 submission,
Alabama submitted a proposed
amendment to address this provision.
Alabama submitted a draft
memorandum of understanding between
the Alabama Department of
Environmental Management (ADEM)
and the Alabama Surface Mining
Commission (ASMC) which would,
when finalized, provide for necessary
consultation and approval authority on
variances from approximate original
contour for steep slope mining in
accordance with 30 CFR 785.16(c)(4)(iii)
and the decision of the District Court.

The memorandum provides in
paragraph five for ASMC to submit to
ADEM for review and approval or
disapproval any preliminary
determination by ASMC that a variance
from the approximate original contour
requirements proposed to be
incorporated into a permit to conduct
surface mining and reclamation
operations on steep slopes will improve
the watershed of lands within the
proposed permit and adjacent areas.
The memorandum was signed and
became effective on January 12, 1984.
The memorandum is incorporated in the
Alabama program in Chapter V, the
systems section, pursuant to 30 CFR
731.14(f) and 731.14(g)(9). Alabama’s
Chapter V, § 731.14(f), includes all
supporting agreements between
agencies having duties in the State
program. Section 731.14(g)(9) provides
for coordinating the issuance of permits
with other agencies and requires,
pursuant to section 22(e)(3)(C) of the
State Act, the the ASMC obtain the
approval of an appropriate State
environmental agency prior to an
approval of any variance from
approximate original contour for steep
slope mining. Section 731.14(g)(9) further
provides that the “appropriate State
environmental agency” and the
procedures for obtaining approval will
be as provided in the current
memorandum of understanding in

Chapter V, § 731.14(f) of the State
program.

The Secretary finds that the
memorandum of understanding provides
for the necessary consultation and gives
the ADEM the authority to approve or
disapprove variances from approximate
original contour for steep slope mining,
and therefore is no less effective than
the Federal regulations.

IV. Public Comments

The responses to public comments
received are set forth below.

Two commenters supported the
imposition of a condition of approval to
require Alabama to amend its program
to include a counterpart to 30 CFR
785.16(c)(iii), in order to comply with the
decision of the District Court in Citizens
for Responsible Resource Development
v. Wati. The Secretary has determined
that imposition of a condition is no
longer necessary because Alabama has
submitted a program amendment to
accomplish the same purpose. The
Secretary has found that the
memorandum of understanding, as
implemented in the systems section of
the Alabama program, is no less
effective than 30 CFR 785.18(c)(iii). See
Finding I11.D.3. above.

Acknowledgments pertaining to the
Alabama amendments being acted upon
today were received from-the following
government agencies:

Department of Labor
Mine Safety and Health Adminisiration
Department of the Army

Corps of Engineers

The disclosure of government agency
comments is made pursuant to section
503(b)(1) of SMCRA and 30 CFR
732.17(h)(10)(i).

V. Secretary’s Decision

The Secretary, based on the above
findings, is approving the November 28,
1983, amendments to the Alabama
progam and is removing conditions (d].
(e), and (m)(5). The Secretary has, based
upon the above findings, decided to
approve all of the other changes to
Alabama’s rules that are unrelated to
conditions of approval. The Secretary is
also approving the memorandum of
understanding between the Alabama
Department of Environmental
Management and ASMC, and the
revised systems section of the Alabama
program.

The Secretary is amending Part 901 of
30 CFR Chapter VII to reflect approval
of the above State program
modifications.
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V1. Procedural Matters

1. Compliance with the National
Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.8.C. 1292(d}), no environmental impact
statement need be prepared on this
rulemaking.

2, Executive Order No. 12291 and the
Regulatory Flexibility Act

On August 28, 1981, the Office of
Management and Budget (OMB) granted
0SM an exemption from sections 3, 4, 7,
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act [5
U.S.C. 801 et seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act

This rule does not centain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 901

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: June 28, 1984.

Leona A. Power,

Acting Assistant Secretary for Land and
Minerals Management.

Authority: Pub. L. 95-87, Surface Mining
Control and Reclamation Act of 1977 (30
U8.C. 1201 et seq.).

PART 901—ALABAMA

§901.11 [Removed]

1. 30 CFR Part 901 is amended by
removing § 901.11.

2.30 CFR 901.15 is amended by adding
a new paragraph (c) as follows:

§901.15 Approval of reguiatory program
amendments.

b * * .

(c) The following amendments were
approved effective July 5, 1984:

(1) Alabama revised regulations,
submitted on November 28, 1983, as
modified on May 3, 1984. These
fevisions were made to the following
sections of Alabama rules:

880-X-8C~.06, 880-X-10C-.36, 880-X-10D-33,
880-X-10C-.13,

880-X-10D-.13, 880-X-10C-.17, 880-X~10D-
.17, 880-X-10C-.20,

880-X-10D-.20, 880-X-10C-.27, 880-X~10D-
25,

(2) Alabama revised systems, Chapter

V. § 731.14(f) and 731.14(g)(9), including

the Memorandum of Understanding

between the Alabama Department of

Environmental Management and the

Alabama Surface Mining Commission,

signed January 12, 1984.

[FR Doc. B4-17811 Filed 7-3-84; 845 am]

BILLING CODE 4310-05-M

30 CFR Part 935

Extension of Deadline for Satisfaction
of Condition of the Ohio Permanent
Regulatory Program Under the Surface
Mining Control and Reclamation Act of
1977

AGENCY: Office of Surface Mining
Reclamation and Enfercement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: OSM is announcing the
Secretary of the Interior's decision to
extend the deadline for Ohio to satisfy a
condition of approval of the State's
permanent regulatory program
(hereinafter referred to as the Ohio
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The condition concerns the
Ohio bending system. .

EFFECTIVE DATE: July 5, 1984,

FOR FURTHER INFORMATION CONTACT:
Ms. Nina Rose Hatfield, Director,
Columbus Field Office, Office of Surface
Mining, Room 202, 2242 South Hamilton
Road, Columbus, Ohio 43227; Telephone:
(614) 866-0578.

SUPPLEMENTARY INFORMATION:

Background

The Ohio program was approved
effective August 16, 1982, by notice
published in the August 10, 1982 Federal
Register (47 FR 34688). The approval
was conditioned on the correction of 28
minor deficiencies contained in 11
conditions—(a), (b], {¢), (d), (e}, (B){1)~
(£10), (g), (h)(1}-{h)(3), (D(1)-)(3). (i)
and (k)(1)-{k){5). In accepting the
Secretary's conditional approval, Ohio
agreed to correct deficiencies (a), (b),
(c), (h)(1) and (k){1) by August 8, 1983;
deficiency (e) by September 16, 1982;
and the remaining deficiencies by
February 8, 1983. Information pertinent
to the general background, revisions,
meodifications, and amendments to the
Ohio program submission, as well as the
Secretary's findings, the disposition of

comments, and a detailed explanation of
the conditions of approval of the Ohio
program can be found in the August 10,
1982 Federal Register.

On January 6, 1983, Ohio submitted
materials to OSM intended to, among
other things, satisfy condition (h). On
May 24, 1983, the Secretary approved
certain of the amendments and removed
a number of ccnditions, including (h)(2)
and (h)(3), but found that condition
(h)(1) was not fully satisfied. Condition
(h)(1) requires the State to revise its
bonding system to provide assurance of
more timely reclamation at the site of all
operations upon which bond has been
forfeited. The Secretary established a
deadline of August 8, 1983, for the State
to meet condition (h)(1).

On July 26, 1983, Ohio requested an
extension of time to meet certain
conditions, including condition (h)(1). A
six-month extension, until February 8,
1984, was granted on October 11, 1983
(48 FR 46027).

Despite the extension, on August 1,
1983, Ohio submitted a proposed
program amendment to satisfy condition
(h)(1) and explain that it was submitting
the amendment in order to allow OSM
sufficient time to review it and require
any necessary changes. On March 13,
1984, the Secretary determined that the
modification did not fully satisfy the
condition and extended until April 15,
1984, the deadline for Ohio to satisfy the
condition. (47 FR 9418).

Request to Extend Deadline

On April 16, 1984, the Chief of the
Ohio Division of Reclamation wrote to
OSM requesting that Ohio be granted an
extension of time to meet this condition.
The Division requested a one-year
extension, until April 30, 1985, The Chief
noted in his letter that the State has
already complied with three of the four
steps that OSM specified were
necessary in order to satisfy condition
(h)(1). The remaining step, that of
assuring that sufficient funding is
available to support the alternative
bonding program, requires action by the
Ohio Legislature. The Division
explained that despite its efforts, due to
the complexity of the bonding issue and
the short 1984 legislative session, it was
unable to have a bill introduced and
passed. The Ohio Legislature
reconvened for a two-week period in
mid-May, recessed and will not return
until January 1985.

In accordance with the State’s
request, on May 8, 1984, OSM published
a notice in the Federal Register (49 FR
19525) proposing that the deadline for
the State to meet condition (h)(1) be
extended until April 30, 1985. Comment
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was solicited for 30 days ending June 7.
1984. No public comments were
received.

Secretary's Decision

After considering the State’s request

and the circumstances surrounding the
" request, the Secretary has determined
that an extension of the deadline for
Ohio to satisfy condition (h)(1) is
warranted. Ohio has agreed to continue
to adhere to its previous commitments
regarding: the scheduling of and
timetables for construction of existing
forfeiture projects; the necessary
personnel to complete the projects; and
securing the financial resources legaily
available to fund the projects until such
time as the Legislature passes the
needed legislation.

Procedural Matters

1. Compliance With the National
Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.S.C. 1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act

On August 28, 1981, the Office of
Management and Budget (OMB) granted
OSM an exemption from sections 3, 4, 7,
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 935

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: June 28. 1984,
Leona A. Power,

Acting Assistant Secretary, Land and
Minerals Managment.

PART 935—C0HIO

30 CFR 935.11 is amended by revising
paragraph (h)(1) as follows:

§935.11 Conditions of State regulatory
program approval.
* * * - *

(h) Steps will be taken to terminate
the approval found in § 935.10: (1)
Unless Ohio submits to the Secretary by
April 30, 1985, a revised program
amendment that demonstrates how the
alternative bonding system will assure
timely reclamation at the site of all
operations for which bond has been
forfeited.

Authority: Pub. L. 95-87, 30 U.S.C. 1201 et
seq.

[I-'Hq[)oc. 84-17810 Filed 7-3-84; 8:45 am)
BILLING CODE 4310-05-M

30 CFR Part 942

Federal Implementation of Small
Operator Assistance Program Under
the Tennessee Regulatory Program

AGEeNcY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: OSM is announcing its
decision to assume responsibility for
administering the small operator
assistance program (SOAP) under the
Tennessee surface coal mining
regulalory program.

Because Tennessee was not
adequately administering segments of
its approved regulatory program under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act), the Director, OSM, instituted
Federal enforcement of portions of the
Tennessee program effective April 30,
1984. (See 49 FR 15496, April 18, 1984.)
Following this action, the Governor of
Tennessee requested the State
legislature to return to the Federal
Government full responsibility for
implementing a regulatory program
under SMCRA in the State. In
accordance with the Governor's request,
the Legislature voted on May 16, 1984, to
repeal the Tennessee Coal Surface
Mining Law of 1980 effective October 1,
1984, and, thereby, return full regulatory
responsibility to OSM on that date. On
May 25, 1984, the Governor signed the
House and Senate bills repealing the
State Act.

=

In light of the impending transfer of a)|
authorities from the State to OSM, the
Tennessee Division of Surface Mining
(DSM) requested on June 14, 1984, that
OSM assume responsibility immediately
for administering the SOAP portion of
the Tennessee program. The State
indicated thalt it believes that it is in the
best interest to all concerned that OSM
begin immediate action to assume
responsibility for the SOAP program. In
accordance with the State’s request
OSM is assuming responsibility for
administering the Tennessee SOAP
program effective August 6, 1984,

EFFECTIVE DATE: August 6, 1984,

ADDRESSES: Copies of the State's letter
and other documents referenced in this
natice are available for public
inspection and copying during regular
business hours at:

U.S. Department of the Interior, Office of
Surface Mining, Room 5124, 1100 L
Street, NW., Washington, D.C. 20240;
Telephone: (202) 343-4728.

U.S. Department of the Interior, Office of
Surface Mining, Knoxville Field
Office, 530 Gay Street, SW., Suite 400,
Knoxville, TN 37902.

FOR FURTHER INFORMATION CONTACT:
Mr. James Curry, Field Office Director,
Office of Surface Mining Reclamation
and Enforcement, 530 Gay Street, SW.,
Suite 400, Knoxville, Tennessee;
Telephone: (615) 523-9523.
SUPPLEMENTARY INFORMATION: On
August 12, 1982, the Secretary of the
Interior conditionally approved
Tennessee's program under SMCRA to
regulate surface coal mining activities in
the State.

On April 8, 1983, the Director initiated
the process set forth under Part 733 of
OSM's regulations for notifying a State
that OSM has reason to believe the
State is not adequately administering
and enforcing its program and
substituting Federal enforcement of the
State program if necessary. Following a
complete review of the State's
implementation of its program pursuant
to 30 CFR Part 733, the Director found
that Tennessee was not adequately
implementing certain segments of the
program; therefore, he instituted Federal
enforcement of portions of the State
program starting April 30, 1984. A full
explanation of the reasons why OSM
instituted Federal enforcement and a
listing of the segments of the State
program for which OSM assumed
responsibility starting April 80, 1984, 18
contained in the April 18, 1984 issue of
the Federal Register (49 FR 15496).

Following OSM'’s action, the Governor
of Tennessee advised OSM that he had
requested the Tennessee legislature t0
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return to the Federal government full
responsibility for implementing a
regulatory program under SMCRA in the
Siate. In accordance with the

Governor's request the Tennessee
legislature voted on May 16, 1984, to
repeal the Tennessee Coal Surface
Mining Law of 1980, effective October 1,
1984, and, thereby, return full regulatory
responsibility to OSM on that date. On
May 25, 1984, the Governor signed

House bill 1366 and Senate bill 1341
repealing the State Act.

In a letter to OSM dated June 14, 1984,
DSM requested that OSM immediately
assume responsibility for administering
the SOAP portion of the State program.
0SM did not assume responsibility for
the SOAP function on April 30, 1984,
when it instituted Federal enforcement
of other portions of the State program.

Because the State will be returning all
regulatory responsibilities to OSM on
October 1, 1984, DSM indicated it
believes OSM should assume
responsibility for the SOAP function as
soon as possible. Any new contracts
with laboratories that perform work for
small operators would extend beyond
October 1, 1984, and OSM would be
responsible for managing those
contracts after that date. For this reason,
it would be advantageous for OSM to be
involved in awarding any new contracts.

In accordance with the State’s
request, OSM is assuming responsibility
for reviewing new applications for
assistance submitted by small operators,
awarding new contracts with
laboratories to perform work for small
operators and assisting the State in
managing any existing SOAP contracts
until the terms of those contracts are
fulfilled or until they are terminated.

This action is being taken pursuant to 30
CFR Part 733,

Additional Determinations

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
t0 section 702(d) of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking,

2. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S,C. 3507.

List of subjects in 30 CFR Part 942

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Accordingly, Part 942 is amended as
set forth herein,

Dated: June 28, 1984
Leona A. Power,

Acting Assistant Secretary, Land and
Minerals Management.

PART 942—TENNESSEE

30 CFR 942.17 is amended by adding a
new paragraph (d) to read as follows:

§942.17 Direct Federal Enforcement of
State Program

* - w* . *

(d) Starting on August 6, 1984, OSM
shall review new requests for assistance
submitted by small operators and
determine the eligibility of applicants for
assistance in accordance with the
provisions of Chapter 0400-1-28 of the
Tennessee program regulations. The
State's authority to make determinations
of the eligibility of small operators for
assistance is suspended starting August
6, 1984.

In addition, starting on August 6, 1984,
OSM shall select and pay qualified
laboratories to perform work for small
operators in accordance with the
Federal regulations at 30 CFR 795.9. The
State's authority to enter into new
contracts with laboratories to perform
work for small operators is suspended
effective August 6, 1984.

Authority: Pub, L. 95-87, Surface Mining
Control and Reclamation Act of 1977 (30
U.S.C. 1201 et seq.).

[FR Doc. 84-17812 Filed 7-3-84; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[OAR-FRL~2621-6]

Approval and Promulgation of
Implementation Plans; Minnesota

AGENCY: U.S, Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

suMMARY: The EPA announces final
approval of the Minnesota State
Implementation Plan (SIP) for lead, with
the exception of the New Source Review
portion of the Plan. In the December 29,
1983 (48 FR 57321) Federal Register, EPA
proposed approval of the attainment
demonstration, control strategy and
monitoring plan as meeting all
applicable requirements. No public
comments were received by the Agency
on these elements of the lead Plan. As a
result, EPA is approving the attainment
demonstration, control strategy and
monitoring plan in today's Federal
Register. Subsequent to EPA's proposal,
the State changed the underlying source

permitting authority upon which the
New Source Review portion of the lead
Plan was based; and will shortly submit
the new authority as a SIP revision. For
that reason, EPA will take action on the
New Source Review portion of the lead
Plan after the State submits its revised
New Source permitting regulation.

EFFECTIVE DATE: This final rulemaking
becomes effective on August 6, 1984.

ADDRESSES: Copies of this revision to
the Minnesota SIP are available for
inspection at: The Office of the Federal
Register, 1100 L Street, NW., Room 8401,
Washington, D.C. 20408.

Copies of the SIP revision, and other
materials relating to this rulemaking are
available for inspection at the following
addresses: (It is recommended that you
telephone Anne E, Tenner, at (312) 886-
6036, before visiting the Region V
Office.)

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch
(5AR-26), 230 South Dearborn Street,
Chicago, Illinois 60604;

U.S. Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, SW., Washington, D.C.
20460;

Minnesota Pollution Control Agency,
Division of Air Quality, 1935 West
County Road B-2, Roseville,
Minnesota 55113.

FOR FURTHER INFORMATION CONTACT:
Anne E. Tenner, (312) 886-6036.

SUPPLEMENTARY INFORMATION:
L Background

On October 5, 1978, EPA promulgated
National Ambient Air Quality Standards
(NAAQS) for lead (43 FR 46258). Both
the primary and secondary standards
were set at a level of 1.5 micrograms of
lead per cubic meter of air (ug/m?),
maximum arithmetic mean as averaged
over a calendar quarter. Section
110(a)(1) of the Clean Air Act (the Act)
requires each State to submit a SIP
which provides for the attainment and
maintenance of the primary and
secondary NAAQS.

The general requirements for a SIP are
outlined in section 110(a)(2) of the Act
and EPA regulations at 40 CFR Part 51,
Subpart B. Specific requirements for
developing a lead SIP are outlined in 40
CFR Part 51, Subpart E and in
supplementary guidelines for lead SIPs.
These provisions required the
submission of air quality data, emission
data, air quality modeling, a control
strategy, a demonstration that the
NAAQS will be attained within the time
frame specified by the Act, and
provisions for insuring maintenance of
the NAAQS.
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The requirements specify that all
stationary sources specified under those
source categories listed in 40 CFR Part
51 {(which emit 5 tons/year or more of
lead or lead compounds) and any other
stationary source (which emits 25 tons/
year or more of lead or lead compounds)
must be analyzed to determine their
impact on the lead NAAQS. In addition,
EPA established ambient lead
monitoring and data handling
requirements (46 FR 44159) in a
September 3, 1981 notice, codified at 40
CFR Part 58.

I1. Minnesota’s Lead SIP

A. Attainment Demonstration and
Control Strategy

The State of Minnesota submitted a
SiP for the attainment and maintenance
of the lead NAAQS on April 28, 1883.
Minnesota's Plan includes a discussion
of air quality data measured since 1977,
an emission inventory of lead sources,
atmospheric dispersion modeling
analyses, and the necessary control
strategies.

The State's modeling analysis
demonstrates that full implementation of
the control measures will provide for the
attainment and maintenance of the
NAAQS. Further discussion of the
attainment demonstration may be found
in the notice of proposed rulemaking
which was published in the December
29, 1983 (48 FR 57321), Federal Register,
and technical support documents which
are located at Region V's office.

There were public comments received
by the Agency on the proposed
attainment demonstration and control
strategies. As a result, EPA is approving
these elements of the lead plan in
today's Federal Register.

B. Lead Monitoring Plan

The State of Minnesota submitted a
monitoring SIP to EPA on March 5, 1980.
An amendment to the revision was
submitted on June 2, 1980. The
monitoring SIP which was subsequently
approved on March 4, 1981 (41 FR
15138), designated two National Air
Monitoring Stations (NAMS) and also
included 16 State and Local Air
Monitoring Sites Stations (SLAMS) for
lead.

After subsequent review of lead
monitoring as required by 40 CFR Part
58, the State revised its network to five
SLAMS sites statewide as of January 1,
1983, EPA proposed approval of the lead
monitering plan in the December 29,
1983 (48 FR 57321) Federal Register.
Further discussion of the lead
monitoring plan may be found in the
notice of proposed rulemaking and the
technical support documents located at

Region V's office. No public comments
were received by the Agency on this
element of the lead Plan. Therefore, EPA
approves the revised Minnesota Air
Quality Surveillance Plan as meeting all
the requirements of sections 110 and 319
of the Act in today's Federal Register.

C. Lead New Source Review Plan

In the December 29, 1983, (48 FR
57321) Federal Register, EPA proposed
approval of the Minnesota lead Plan,
with the understanding that the State
would clarify the New Source Review
portion of the Plan prior to EPA's final
rulemaking. EPA's proposed approval of
the New Source Review Plan was
contingent upon: (1) A demonstration
from the State that its general permit
rule, APC-3, includes authority to
review construction permit applications
against the Federal NAAQS for lead and
(2) EPA's final approval of amended
APC-3.

The State, however, on April 23, 1984,
repealed amended APC-3 and in ils
place adopted a Consolidated Permit
rule. Additionally, on February 15, 1984
and February 21, 1984, the State
submitted information which is intended
to demonstrate that the new
Consolidated Permit rule satisfies EPA's
concerns in relation to the lead New
Source Review Plan. Before, EPA can
make a final determination on the lead
New Source Review provisions, the
State must submit the Consolidated
Permit rule as a SIP revision so that EPA
can review the rule as it applies to lead
New Source Review. As a result, EPA
will take action on the New Source
Review portion of the lead Plan after the
State submits its revised New Source
Review provisions.

Therefore, EPA is approving all the
elements of the Minnesota lead Plan,
with the exception of the New Source
Review portion cf the Plan in today's
Federal Register; EPA will propose
action at a future date on the overall
Consolidated Permit rule, including the
applicable provisions for lead New
Source Review.

III. Summary

EPA has evaluated the Minnesota
lead Plan by comparing it to the
requirements for an approvable SIP, as
set forth in the above mentioned Code of
Federal Regulations. Therefore, since
there were no public comments received
by the Agency pertaining to this action,
EPA approves the entire Minnesota lead
Plan, with the exception of the New
Source Review portion of the Plan. EPA
will take action on the New Source
Review portion of the Plan when the
State of Minnesota submits its recently
revised source permitting authority upon

which that portion of the lead Plan was
based. EPA will review and analyze the
Consolidated Permit Rule as a separate
SIP revision in the near future. EPA wil
propose rulemaking on this revised
Consolidated Permit rule in a future
Federal Register notice,

The Office of Management and Budget
has exempted this rule from the )
requirements of section 3 of Executive
Order 12291.

Under section 307(b){1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by (60 days from today). This
action may not be challenged later in
proceedings to enforce its requirements,
{See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Note.—Incorporation by reference of the
State Implementation Plan for the State of
Minnesota was approved by the Director of
the Federal Register on July 1, 1982.

Authority: Secs. 110, 301, and 319 of the
Clean Air Act, as amended (42 U.S.C. 7410,
7601 and 7609).

Daled: June 29, 1984.

Alvin L. Alm,
Acting Administrator.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Title 40 of the Code of Federal
Regulations, Chapter I, Part 52 is
amended as follows:

1. Section 52.1220 is amended by
adding new paragraph (c)(22).

§52.1220 Identification of plan.

* * * - *

* * W

(c)
(22) On April 28, 1083, Minnesota
submitted its Lead SIP. Additional
information was submitted on February
15, 1984, and February 21, 1984.
[FR Doc. 8417745 Filed 7-3-84; 8:45 am)
BJLLING CODE 6560-50-M

40 CFR Part 124
[FRL-2622-3]

301(k) Compliance Extensions for
Innovative Technology; Correction

AGENCY: Envirenmental Protection
Agency.
acTioN: Final rule; correction.




Federal Register / Vol. 49, No. 130 / Thursday, July 5, 1984 / Rules and Regulations

27509

suMmARY: This document corrects a
final rule on section 301(k) compliance
extensions for innovative technology
which was published on June 25, 1984
(49 FR 25978). The action is necessary to
correct language used in adding a
regulatory definition.
FOR FURTHER INFORMATION CONTACT:
Marilyn Goode, 426-7010
SUPPLEMENTARY INFORMATION: On page
25981, second column, the amendatory
Janguage numbered 2. should have read:
“2. Section 124.2 is amended by
adding the definition for Consultation
with the Regional Administrator in
alphabetical order as follows:".
Dated: June 29, 1984.
Frank E. Hall,
Deputy Director Permits Division, Office of
Water Enforcement and Permits.
[FR Doc. 8417743 Filed 7-3-84; 8:45 am)
BILLING CODE 6560-50-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Ch, 201

Federal Information Resources
Management Regulation (FIRMR);
Ordering Procedure for Looseleaf
Edition

AGency: Office of Information
Resources Management, GSA.

AcTION: Notice of procedure for Federal
agencies/departments to order FIRMR
looseleaf edition.

suMmARY: This notice announces the
procedures for Federal agencies/
departments to order copies of the
looseleaf edition of the FIRMR.
Individual agency offices will be
responsible for assembling and making
their quantity requirements for the
FIRMR looseleaf edition known through
their normal agency publication
distribution channels to their
Government Printing Office (GPO)
Agency Liaison Officer. That official
will be responsible for consolidating the
agency requirements for submission to
the GPO on a SF-1 rider requisition to
t‘he GPO jacket number assignment for
the FIRMR and the GSA requisition
number authorizing the printing.
APPLICABLE DATES: The Federal
Register publication date of the
complete text of the FIRMR is estimated
o be in October 1984. The looseleaf
edition will be prepared immediately
thereafter. Agency GPO Liaison Officers
ave been advised to take action to
consolidate agency FIRMR distribution
fequirements,
FOR FURTHER INFORMATION CONTACT:
Roger W, Walker, Policy Branch

(KMPP), Office of Information Resources
Management, telephone (202) 566-0194
or FTS, 566-0194 or Faye Deal,
Reproduction Services Division, Office
of Policy and Management Systems,
telephone (202) 535-7693 or FTS, 535—
7693.

SUPPLEMENTARY INFORMATION: (1) The
General Services Administration has
established a new Government-wide
regulation called the Federal
Information Resources Management
Regulation (FIRMR). The final rule was
published in the Federal Register (49 FR
20994, May 17, 1984). The FIRMR is
located in the Code of Federal
Regulations at Title 41 as a new Chapter
201.

(2) The initial FIRMR designated
certain portions of the existing Federal
Procurement Regulations (FPR) (41 CFR
Ch. 1) and Subchapter F as well as
certain portions of Subchapter B of the
Federal Property Management
Regulations (FPMR) (41 CFR Ch. 101) as
FIRMR provisions. Currently, GSA is
preparing a new single text which will
integrate these provisions into the new
FIRMR general structure. This complete
text version of the FIRMR is scheduled
for publication in the Federal Register in
October 1984. The looseleaf edition will
be prepared after this version of the °
FIRMR is published.

(3) The FIRMR provides Government-
wide management, acquisition, and use
policies and procedures for certain
information resources; i.e., automatic
data processing, office automation,
telecommunications, and current
records management. In addition to'the
regulation and amendments and
temporary regulations as they are
issued, the looseleaf edition will provide
informational and guidance bulletins,
indices of current bulletins, handbooks,
reports, and illustrations of forms
pertaining to the subject matter.

(4) It is recommended the following
offices have access to the looseleaf
version of the FIRMR: The senior official
designated by the agency head
according to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3506); The senior
procurement executive designated by
the agency head according to the Office
of Federal Procurement Policy Act
Amendments of 1983 (41 U.S.C. 414);
Policy and program development offices
reporting to the above referenced senior
officials; Information resources program,
facilities management and personal
property offices; Procurement and
contracting offices (including all
procurement personnel assigned to
information resources acquisitions); and
Budget, administrative, oversight, audit,
Inspectors General, legal counsel, and

reference libraries supporting agency
information resources activities.

(5) Agency GPO Liaison Officers have
been requested to assemble
requirements for a consolidated order to
the GPO. Individual agency offices
should make their requirements for
copies known through normal agency
publication distribution channels. A
supplementary Federal Register notice is
anticipated prior to the publication date
which will establish a deadline for
submission by each agency of an agency
consolidated SF-1 rider requisition to
the GPO. Since GPO supplies of copies
cannot be anticipated to cover
overlooked agency needs, it is important
that early attention be given to this
matter.

(6) Private sector companies,
associations, businesses, publishers, and
other interested parties will be provided
with an opportunity to place
subscription orders to the looseleaf
edition of the FIRMR with the
Superintendents of Documents. Ordering
information will be provided in a
subsequent Federal Register notice prior
to the publication date.

Dated: June 27, 1984.
Francis A. McDonough,
Deputy Assistant Administrator for Federal

. Information Resources Management.

[FR Doc. 84-17758 Filed 7-3-84; 8:45 am]
BILLING CODE 6820-25-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Availability of FM Broadcast
Allotments; Announcement of
Effective Date

AGENCY: Federal Communications
Commission,

ACTION: Announcement of effective date
of final rules.

SUMMARY: On May 26, 1983, the
Commission adopted a Report and
Order to increase the availability of FM
broadcast allotments for licensing of FM
broadcast stations. However the
effective date of the implementing rules
was to be announced at a future time by
an announcement in the Federal
Register. In a meeting held March 1,
1984, the Commission ordered that the
previously adopted final rules were to
be effective that date. Publication by
this announcement is necessary so that
all interested persons can now apply for
FM broadcast stations using the
procedures that will permit the more
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efficient use of the FM broadcast
spectrum.

EFFECTIVE DATE: March 1, 1984.

FOR FURTHER INFORMATION CONTACT:
John Karousos or Kathryn Hossford,
Mass Media Bureau, (202) 632-9660.
SUPPLEMENTARY INFORMATION: On May
26, 1983, the Commission adopted a
Report and Order in BC Docket 80-90
with effective date be concurrent with
the adoption of a Notice of Proposed
Rulemaking in a related proceeding. On
March 1, 1984, the Commission adopted
that notice under MM Docket 84-231,
and therein stated that the effective date
of amendments of the rules made in BC
Docket 80~90 would be immediately
effective. Therefore announcement is
hereby given that the Rules shown in
Appendix C of BC Docket 80-90
published at 47 FR 29486 on June 27,
1983, and further amended by
Memorandum Opinion and Order
published at 49 FR 10260 on March 20,
1984, and Order published at 49 FR
22088 on May 25, 1984, became effective
March 1, 1984.

William J. Tricarico,

Secretary.

{FR Doc. 84-17643 Filed 7-3-84; 8:45 am)

BILLING CODE 6712-01-M

B ——

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Final Rule Reclassifying
the Snail Darter (Percina Tanasi) From
an Endangered Species to a
Threatened Species and Rescinding
Critical Habitat Designation

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) reclassifies the snail
darter (Percina tanasi) from an
endangered species to a threatened
species which the Service believes
better reflects the species’ present
status. This decision is based on the
results of snail darter research and on
the recommendations of the Snail Darter
Recovery Team and the conclusions of
the Service’s approved Snail Darter
Recovery Plan (U.S. Fish and Wildlife
Service, 1983a). The snail darter is
presently known from only six
Tennessee River tributaries and from
the main stem of the Tennessee River
near the mouth of three tributaries. Most
of these populations are extremely small
and subject to threats to their continued

existence. Neither the Service nor the
Snail Darter Recovery Team believes
sufficient evidence is presently
available to allow the species to be
removed from Endangered Species Act
protection. The Service also rescinds
presently designated snail darter critical
habitat on the Little Tennessee River,
Loudon County, Tennessee. This area no
longer functions as snail darter habitat.
It was flooded by the Tellico Reservoir
when a Federal law was passed
exempting the Tellico Project from
Endangered Species Act consideration.
Reclassifying the species’ status and
rescinding its critical habitat will not
remove the Act's protection as the snail
darter will continue to be protected as a
threatened species.

EFFECTIVE DATE: August 6, 1984.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Asheville Endangered
Species Field Station, U.S. Fish and
Wildlife Service, 100 Otis Street, Room
224, Asheville, North Carolina 28801.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard G. Biggins, Asheville
Endangered Species Field Station, U.S.
Fish and Wildlife Service, 100 Otis
Street, Room 224, Asheville, North
Carolina 28801 (704/259-0321 or FTS 8/
672-0321), or Mr. John L. Spinks, Jr.,
Chief, Office of Endangered Species,
U.S. Fish and Wildlife Service,
Washington, D.C. 20240 (703/235-2771 or
FTS 8/235-2771).

SUPPLEMENTARY INFORMATION:

Background

The snail darter was first collected in
August 1973 in the lower reaches of the
Little Tennessee River, Loudon County,
Tennessee, and was described by Dr.
David Etnier (1976) as Percina
(Imostoma) tanasi. The species is a
robust fish, rarely exceeding 3.4 inches.
The background color of the upper
portion of the fish’s sides is brown with
a faint trace of green. Four dark brown
saddle-like marks cross the back of the
fish, The lower part of the sides is
lighter and interspersed with dark
blotches. The belly is white, and the
upper portion of the head is dark brown.
The cheeks are mottled brown and
interspersed with traces of yellow. The
fish inhabits shoal areas where the
adults spawn. The hatchling young drift
downstream and later return to the
shoal areas.

The snail darter was listed as an
endangered species on October 9, 1975
(40 FR 47506). Critical habitat on the
Little Tennessee River, from river mile
0.5 to river mile 17, Loudon County,
Tennessee, was designated on April 1,

1976 (41 FR 13926-13928). On September
25, 1979, a Federal law exempted the
Little Tennessee River Tellico Reservoir
Project from Endangered Species Act
consideration. The reservoir was
subsequently completed, and a
reproducing snail darter population no
longer exists in the Little Tennessee
River,

When the species was listed and its
critical habitat designated, the only
known population was threatened by
the imminent completion of Tellico Dam
and the flooding of the fish's Little
Tennessee River habitat. Prior and
subsequent to the completion of the
Tellico Reservoir project, snail darters
were introduced to other streams in the
Tennessee River Valley. To date, these
introductions have proven successful
only in the Hiwassee River, Polk
County, Tennessee.

Snail darters were found in the
Tennessee River, Loudon County,
Tennessee, near the mouth of the Little
Tennessee River in 1879. Subsequently,
they were discovered in South
Chickamauga Creek, Hamilton County,
Tennessee, in 1980 and later in Catoosa
County, Georgia. These discoveries led
to additional searches in the Tennessee
River and its tributaries. These searches
resulted in the discovery of snail darters
inhabiting three other Tennessee River
tributaries (Sewee Creek, Meigs County,
Tennessee; Sequatchie River, Marion
County, Tennessee; and Paint Rock
River, Jackson and Madison Counties,
Alabama), and the main stem of the
Tennessee River near the mouth of two
tributaries, South Chickamauga Creek
(Nickajack Reservoir, Hamilton County,
Tennessee), and Sequatchie River
{Guntersville Reservoir, Marion County,
Tennessee). Review of these data in
1982 by the Snail Darter Recovery Team
and the Service during its recovery
planning process led the Service to
determine that the species could be
reclassified from endangered to
threatened status. Neither the Recovery
Team nor the Service felt sufficient
evidence was available for the species
to be removed entirely from Endangered

Species Act protection.

On July 21, 1983 (48 FR 33328), the
Service published an advance notice of
a proposed rule to reclassify or delis!
the snail darter. That notice:

(1) Reaffirmed the Service's
conclusion that the species, based on
available data, could not be removed
entirely from Endangered Species Acl
protection, but that it could be safely
reclassified to threatended status:

(2) Presented the three alternatives
from the Service's approved Snail Darter
Recovery Plan by which the species
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could be judged eligible for removal
from the list of endangered and
threatened wildlife; and

(3) Stated that the Service was
involved in an extensive snail darter
survey of Tennessee River tributaries
aimed at satisfying Alternative B in the
Snail Darter Recovery Plan. That
criterion states that the species shall be
considered recovered when:
* * * more Tennessee River tributary
populations of the species are discovered and
existing populations are not lost. The number
of additional populations needed to meet this
criteria [sic] would vary depending on the
status of the new populations, but two
populations similar to Sewee Creek, South
Chickamauga Creek, or Sequatchie River
populations, or one comparable to the
Hiwassee River population, would denote
recovery.

And
No present or foreseeable threats exist
which could cause the species to become in

danger of extinction throughout a significant
portion of its range.

The Service has completed its snail
darter survey (U.S. Fish and Wildlife
Service, 1983b). The study confirmed
that snail darters were still surviving in
each of the five Tennessee River
tributaries known to be inhabited by the
species at the time the study was
conducted. This survey did not uncover
any new populations although twelve
other Tennessee River tributaries were
searched. However, one snail darter
was found in the Little River, Blount
County, Tennessee, by an independent
stream survey crew (Dr. David Etnier,
personal communication, September
1983). This river has been extensively
surveyed in the past, and
communication with biologists familiar
with the species and the Little River
indicates that it is unlikely that a
substantial population exists there.

The Snail Darter Recovery Team
reviewed the results of the Service's
snail darter survey at a Recovery Team
meeting on September 1, 1983. The
conclusions reached at that meeting
Wwere communicated to the Regional
Director, U.S. Fish and Wildlife Service,
Allanta, Georgia, in a September 2, 1983,
letter from the Recovery Team leader.
That letter made three recommendations
fo the Service: (1) The snail darter could
be downlisted from endangered to
threatened status, (2) insufficient data
were available to consider removing the
Species from the Federal list, and (3) the
fequirements for a Federal permit to
collect snail darters should be retained
if downlisting occurs. Subsequent to the
discovery of a snail darter in the Little
River, Blount County, Tennessee,
Recovery Team members were
tontacted to determine if this find

changed their recommendations
regarding the snail darter’s future
Federal status. All team members
contacted were in agreement that the
find of a snail darter in the Little River
did not satisfy Alternative B (see above)
of the Recovery Plan. They
recommended that the Service proceed
with reclassifying the species to
threatened status.

The July 21, 1983, Federal Register (48
FR 33328) also solicited comments from
government agencies, local
governments, the scientific community,
and other interested parties concerning
the species’ status, and environmental
and other impacts of a proposal to
downlist or delist the snail darter. The
following is a summary of the responses
received.

The Atlanta, Georgia, Regional Office
of the Federal Energy Regulatory
Commission responded that they were
forwarding the Service's request for
information to their Washington, D.C.,
office for response. We received no
further comments from this agency.

All three of the State conservation
agencies whose States are inhabited by
the snail darter—the Alabama
Department of Conservation and
Natural Resources, the Georgia
Department of Natural Resources
(GDNR), and the Tennessee Wildlife
Resources Agency (TWRA) supported
reclassification of the species from
endangered to threatened status. Both
the GDNR and TWRA further stated
that insufficient data were available to
make the decision to delist the species.

The Vice-president, North American
Production, Conoco Inc., commended the
Service for its proposal to reclassify or
delist the snail darter. He further stated
that he believed it was evident the snail
darter was in adequate supply for such a
step.

The National Wildlife Federation
supported the reclassification of the
snail darter from endangered to
threatened status. They concluded their
letter by stating:

* * * biological information on the snail
darter indicates that the species is not in
immediate danger of extinction and therefore
we agree that the species should be
reclassified to the threatened category.
Delisting the species is not warranted at this
time. The well-being of most newly
discovered populations is unknown. Habitat
degradation continues to propose potential
threats and population monitoring, conducted
over several years, will be necessary to
determine the status of the fish throughout its
range.

On February 21, 1984, the Service
published in the Federal Register (49 FR
6388) a proposal to reclassify the snail
darter from an endangered to a

threatened species and rescind its
critical habitat in the Little Tennessee
River. The proposal provided
information on the species' biology,
status, threats, and potential
implications of the proposed action.

Summary of Comments and
Recommendations

In the February 21, 1984, proposed rule
(49 FR 6388) and associated
notifications, all parties were requested
to submit factual reports or information
which might contribute to the
development of a final rule. Appropriate
State agencies, county governments,
Federal agencies, scientific
organizations, and other interested
parties were contacted and requested to
comment. Newspaper notices were
published in the Athens, Tennessee,
Post-Athenian on March 8, 1984; in the
Chattanooga, Tennessee, News-Free
Press on March 9, 1984; and in the
Huntsville, Alabama, Huntsville News
on March 10, 1984, which invited general
public comment. A total of ten
comments were received and are
discussed below.

The Tennessee Wildlife Resources
Commission, Tennessee Department of
Conservation, Tennessee Cooperative
Fishery Unit, and one individual
respondent supported the proposal to
reclassify the snail darter to threatened
status and rescind its Little Tennessee
River critical habitat. The Georgia
Department of Natural Resources; U.S.
Department of the Interior, Geological
Survey; and the Tennessee Valley
Authority supported the proposal to
reclassify the snail darter but made no
mention of their position regarding
rescinding presently designated critical
habitat. The Service concurs with these
comments and believes threatened
status better reflects the species’ true
status and feels the present critical
habitat on the Little Tennessee River
should be rescinded as the area no
longer functions as critical snail darter
habitat.

The Georgia Department of Natural
Resources encouraged the Service to
continue monitoring known snail darter
populations. The Tennessee Department
of Conservation stated that they
understood the Service intended to
monitor the species. Although the
Service's approved Snail Darter
Recovery Plan (U.S. Fish and Wildlife
Service, 1983a) outlines the need to
develop and implement a snail darter
monitoring program, the Service is not
now and has no plans to carry out such
a program in the immediate future.
Funding for all programs identified in
approved recovery plans is contingent
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on a species' recovery priority. the
project's recovery priority, and the
availability of recovery implementation
funds. Based on present funding levels
and the recovery priority of the snail
darter, it is unlikely funds will be
available in the foreseeable future to
formally monitor snail darter
populations. However, the Service will
maintain our present informal contacts
with Federal and State agencies,
conservation groups, aquatic biologists,

and individuals interested in the species -

and the quality of its habitat. Through
these contacts the Service will be able
to determine if significant changes occur
in the status of the species and its
habitat.

The Tennessee Valley Authority
commented on the Service's conclusions
regarding the prudence of designating
critical habitat for existing snail darter
populations. They stated that
information on the snail darter's
distribution was already available in
several public documents and therefore
identifying stream reaches as critical
habitat would be unlikely to increase
illegal take of snail darters. They further
stated that listing critical habitat would
strengthen the protection of the habitat
by clearly identifying those areas
important to the survival of the species.
The Service agrees that listing critical
habitat would provide some additional
protection for the snail darter. However,
the Service believes the added
protection provided by designating
critical habitat would be offset by the
increased threat to the species from
illegal take and vandalism. The Service
recognizes that information on the snail
darter's distribution is available to the
public. However, the critical habitat
designation process would require that
specific information on the species’
distribution {including maps) and
habitat requirements be published in the
Federal Register. This detailed
information would also be discussed at
any public meeting that might be
requested subsequent to proposing
critical habitat.

The snail darter and issues
surrounding the controversy with Tellico

Dam on the Little Tennessee River have

received a tremendous amount of
notoriety. The Service believes
designating snail darter critical habitat
will revive this controversial issue. If
snail darter distribution information was
made common knowledge, an increased
threat to the species from illegal take
and vandalism would be likely.

The Federal Energy Regulatory
Commission, Georgia Department of
Agriculture, and Georgia Forestry

Commission responded but took no
position for or against the proposal.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the snail darter should be
reclassified as a threatened species.
Procedures found at Section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations
promulgated to implement the listing
provisions of the Act (codified at 50 CFR
Part 424; under revision to accommodate
the 1982 Amendments—see proposal at
48 FR 36062, August 8, 1983) set forth the
procedures for reclassifying species on
the Federal list. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to the snail darter (Percina
tanasi) are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range.

The historic range of the snail darter
is virtually impossible to determine as °
essentially no preimpoundment
collections were made from the main
channel of the Tennessee River or its
major tributaries, However, the Snail
Darter Recovery Plan states that the
species’ range prior to the
impoundments probably included gravel
shoal habitat areas of the main channel
Tennesee River and the lower reaches of
its tributaries from perhaps north central
Alabama upstream into eastern
Tennessee. Presently, the snail darter is
known from six Tennessee River
tributaries and the main stem of the
Tennessee River near the mouth of three
tributaries.

Little River, Blount County,
Tennessee. One snail darter was
collected in the Little River in
September 1983. This is the only
specimen known from the river although
the river has received considerable
sampling. The specific site where the
fish was taken has been sampled six
times. The most recent collection
(October 1983) was aimed at finding
snail darters (Dr. David Etnier, personal
communication, November 1983), but
none were taken. This population is
believed to be very small. Little River
watershed is rural and sparsely
developed. The river contains a diverse
assemblage of fish species which
indicates quality habitat.

Tennessee River at Watts Bar
Reservoir, Loudon County, Tennessee.
Snail darters were discovered in Watts

—

Bar Reservoir in 1979 and have been
observed on numerous occasions since
that time. However, it is not known if
these fish represent a reproducing
population. The Little Tennessee River
previously entered Watts Bar Reservoir
at Tennessee River Mile (TRM) 601.1, I
a population does exist in Watts Bar
Reservoir, it could be threatened by pori
facility development proposed for TRM
592.5 and TRM 600.2.

Sewee Creek, Meigs County,
Tennessee. Snail darters were first
collected in Sewee Creek in 1980 and
have been observed in the creek every
year since that time. The species has
been found in concentrations nearly
identical to snail darter concentrations
once found in the Little Tennessee River,
However, the creek section inhabited by
the species is very small (5.7 miles) thus
limiting the size of the total population.
Sewee Creek's habitat is probably one
of the most secure of the six tributaries
known to contain the snail darter. The
watershed is small and mostly rural and
forested.

Hiwassee River, Polk County,
Tennessee. This population was
introduced utilizing fish from the Little
Tennessee population. The introduction
appears to be successful. Smail darters
are reproducing and young-of-the year
fish have been observed every year from
1976 through 1982. The population is the
largest known to exist, and according to
the Snail Darter Recovery Team, the
population likely numbers 3,000
individuals.

Although the Hiwassee River
population is large and appears to be
doing well, it is not completely secure.
The Hiwassee has had a history of train
wrecks involving acid spills. However,
recent railroad improvements should
decrease the severity of any future spill.
Heavy metal and pH problems in the
Ocoee River, a tributary of the
Hiwassee, also represent a threat to the
population. Wastewater cleanup and
reforestation programs have been
implemented in the Ocoee to correct the
problem. If these Ocoee River watershed
programs prove successful, the snail
darter population will likely be more
secure.

South Chickamauga Creek, Hamilton
County, Tennessee, and Catoosa
County, Georgia. Snail darters were
found in this creek in 1980 and have
been collected intermittently since then.
This population appears to exist in
precarious situation. The South .
Chickamauga Creek watershed contains
many potential threats to the species
including both runoff from urban areas
and industrial sites, the threat of
accidental chemical spills, and effluent
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from a wastewater treatment plant.
Growth projections for the watershed
are significant. Unless the welfare of the
species is condsidered, an increase in
threats to the snail darter may be
anticipated.

Tennessee River at Nickajack
Reservoir, Hamilton County, Tennessee.,
Four snail darters were seen by scuba
divers in Nickajack Reservoir near the
mouth of South Chickamauga Creek in
1980. Whether this represents a resident
population in the reservoir or part of the
South Chickamauga Creek population
cannot be determined based on
available data. There are two projects
under consideration which could impact
the snail darter in the reservoir. A
commercial dredging operation is
proposed for TRM 453-460, and a port
facility is proposed for TRM 466-468.
Snail darters were found in areas near
these proposed projects.

Sequatchie River, Marion County,
Tennessee. This population was
discovered in 1981 and has been
sampled six times since. Although
considerable effort has been aimed at
assessing this population, only 13 snail
darters have ever been observed in this
river. The Sequatchie Valley is a rural
area. However, it does contain coal
reserves, and coal mining activities have
brought siltation and pH problems to its
tributaries. The Little Sequatchie River,
a tributary of the Sequatchie, has
experienced fish kills which have been
partially attributed to coal mining
activity.

Tennessee River at Guntersville
Reservoir, Marion County, Tennessee.
Two snail darters were observed by
scuba divers in the Guntersville
Reservoir area. It is not known if these
fish represent a resident population of
the main Tennessee River or if they are
part of the Sequatchie River population.
Snail darters in the reservoir could be
impacted by a proposed dredging
operation at TRM 390.3-423 and a
proposed port facility at TRM 424,

Paint Rock River, Jackson and
Madison Counties, Alabama. The snail
darter population was found in this river
in 1981 after extensive searches. A total
of four days of sampling yielded only
five individuals, Surveys in 1983
attempting to verify the continued
existence of the species in the Paint
Rock River found only one snail darter
after seven days of searching in the
Same areas where the species had been
Previously found. The Paint Rock River
Valley is forested in the upper basin
with row crops predominating in the
lower basin, Stream siltation and
enrichment problems associated with
agricultural activities are evident and
pesticides may be a threat. The river

was channelized by the U.S. Army
Corps of Engineers in 1966. Presently,
there are discussions in fhe valley that
this procedure should be repeated.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes.

The snail darter has received a
tremendous amount of notoriety, and
this has made the fish vulnerable to
illegal take. At present the species is
protected by Federal and State laws
which require permits for scientific
collecting. The degree of protection will
not substantially change if the proposal
to reclassify the snail darter to
threatened status is finalized.

C. Disease or Predation

There is no evidence of threats from
disease or predation.

D. The Inadequacy of Existing
Regulatory Mechanisms

The Federal Endangered Species Act
protects the species and its habitat
through section 7(a)(2), which requires
Federal agencies to ensure that any
activity they authorize, fund, or carry
out is not likely to jeopardize the
continued existence of the species.
These provisions of the Act would
continue to protect the snail darter if the
species is reclassified to threatened
status. The states of Alabama, Georgia
and Tennessee prohibit take without a
scientific collecting permit.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

There are no other factors, natural or
manmade, known to be affecting the
continued existence of the snail darter.

The Service has carefully assessed the
best scientific information available
regarding the past, present, and future
threats faced by this species in
determining to make this rule final.
Based on this evaluation, the preferred
action is to reclassify the snail darter
from endangered to threatened status.
(See “Critical Habitat” section of this
rule for discussion of why critical
habitat was rescinded in the Little
Tennessee River and not designated in
other rivers.) The species, by virtue of
its distribution and status, no longer fits
the Act's definition of an endangered
species. Conversely, due to threats to
the species’ continued existence and the
scant knowledge concerning the
viability of most of the known
populations, removing the species from
Federal protection would be contrary to
the Act's intent.

Critical Habitat

The Endangered Species Act in
section 4(a)(3), as amended, requires
that to the maximum extent prudent and
determinable, the Secretary designate
critical habitats at the time the species
is determined to be endangered or
threatened. The Service finds that
designation of critical habitat is not
prudent for this species at this time. The
snail darter and issues surrounding it
have received a tremendous amount of
notoriety. Because of this, the Service
believes that designation of critical
habitat, which requires detailing the
species’ exact distribution and habitat,
would increase the snail darter's
vulnerability to illegal taking, subject it
to deliberate vandalism, and increase
the law enforcement problem. Therefore,
because of the potential for increasing
the threat to the species the Service
finds that it is not prudent to determine
critical habitat for the snail darter at this
time.

The Service rescinds the present
critical habitat in the Little Tennessee
River from river mile 0.5 through river
mile 17 and removes the area from
Endangered Species Act protection. The
area has been flooded by Tellico
Reservoir and no longer provides
suitable habitat for a snail darter
population.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
congervation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402 and are now under revision (see
proposal at 48 FR 29990; June 29, 1983).
Section (7a)(2) requires Federal agencies
to ensure that activities they authorize,
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fund, or carry out are not likely to
jeopardize the continued existence of a
listed species. If a Federal action may
affect a listed species, the responsible
Federal agency must enter into
consultation with the Service. As the
snail darter is being reclassified from
endangered to threatened status, the
species will continue to receive
protection under section 7(a)(2) of the
Act.

The Act and its implementing
regulations found at 50 CFR 17.21 and
17.31 set forth a series of general
prohibitions and exceptions that apply
to all threatened wildlife. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to take, import or
export, ship in interstate commerce in
the course of a commercial activity, or
sell or offer for sale in interstate or
foreign commerce any listed species. It
also is illegal to possess, sell, deliver,
carry, transport, or ship any such
wildlife that had been taken illegally.
Certain exceptions apply to agents of
the Service and State conservation
agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
threatened animal species under certain
circumstances. Regulations governing
permits are at 50 CFR 17.22, 17.23, and
17.32. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities, For
threatened species there are also
permits for zoological exhibition,
educational purposes, or special
purposes consistent with the purposes of
the Act.

As there are no special rules
associated with the snail darter
reclassification, the species generally
will continue to receive the same
Endangered Species Act protection
against taking under a threatened
species category that it received as an
endangered species. However, there is a
slightly broader range of permits that
are available for activities involving
threatened species, 50 CFR 17.32.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Regulations Promulgation
PART 17—[AMENDED]

Accordingly, Part 17, Subchaper B of
Chapter 1, Title 50 of the Code of Federa
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
reads as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94--359, 90 Stat. 911; Pub. L. 85-632, 92 Stat,
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.).

2. Amend the table at § 17.11(h) by
revising the entry of the "Darter, snail"
(under FISHES) and deleting the critical
habitat to read as follows:

§ 17.11 Endangered and threatened

Endangered and threatened wildlife, \:vildlife.
. » - * - -
Fish, Marine mammals, Plants
(agriculture). (h) st
Species Vertebrate 3 >
population where When ntical  Special
Historic range Status A
Common name  Scientific name oot outsnd Ksied - dtabitat | nies
FISHES 4 s % 3
Darter, snail............ Percina tanasi........ US.A (AL, GA, TN) ... EOtIre.....ccccvicnnine Tovnrnnin 12,1500 NA NA

3. Amend § 17.95(e) for “Fishes" by deleting the entry for critical habitat for

the snail darter.

Dated: June 27, 1984.
G. Ray Arnett,

Assistant Secretary for Fish and Wildlife and Parks.

[FR Doc. 84-17755 Filed 7-3-84; 8:45 am|
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 267
[Docket No, 40556-4056]
United States Standards for Grades of

North American Freshwater Catfish
and Products Made Therefrom

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Interim rule with request for
comments.

sumMARY: NOAA issues an interim rule
to establish grading standards for North
American catfish and products made
therefrom. These interim Standards for
Grades provide a system to classify
North American catfish and products
made therefrom by quality into four U.S.
Crade categories: A, B, C, and

Substandard. The intended effect is to
permit identification of such guality
levels on the product or product label
for the benefit of the consumer and the
industry. These Standards for Grades
are intended to be used in a voluntary
program of fishery products inspection
and certification by NMFS.

pATES: The effective date for these
interim Standards for Grades is August
6, 1984 until January 6, 1986. Comments
must be received on or before July 5,
1985. Incorporation by reference in this
document is approved by the Director of
the Federal Register and is effective as
of August 6, 1984.

ADDRESS: Send comments to Thomas J.
Billy, Director, Office of Utilization
Research, National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration, U.5.
Department of Commerce, Washington,
DC 20235.
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FOR FURTHER INFORMATION CONTACT:
Rita A. Creitz (Office of Utilization
Research), 202-634-7458.

SUPPLEMENTARY INFORMATION: These
interim Standards for Grades provide a
system for Federal and State inspectors
to classify North American catfish and
products made therefrom by quality into
four U.S. Grade categories (i.e., A, B, C,
and Substandard) and allow
identification of the product quality

level for the benefit of the consumer and
the industry.

These interim Standards for Grades
are expected to facilitate trade in North
American freshwater catfish and
products made therefrom. They will
allow consumers to select purchases of
a greater variety of products on the
basis of identified quality.

Interested persons are invited to
submit written comments and
suggestions on or objections to these
interim Standards for Grades. The long
time period for submitting comments
allows industries an opportunity to test
these interim Standards for Grades first
and then provide comments based on
their test results.

Because of the high level of interest
expressed for the availability of these
standards, the NMFS intends to use
them in its voluntary program of fishery
products inspection and certification.

Classification

The NOAA Administrator has
reviewed this interim rule in accordance
with Executive Order 12291 and has
determined that it is not a “major rule"
since promulgation of these voluntary
Standards for Grades will have no
significant adverse effect on the
economy, costs or prices, and no impact
on competition, employment, investment
or productivity. It will not result in an
annual effect on the economy of $100
million or more. There will be no major
increase in cost or prices for consumers;
individual industries; Federal, State, or
local government agencies; or
geographic regions. It will not result in
significant adverse effects on
competition, employment, investments,
productivity, innovaticns, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Accordingly, a regulatory impact
analysis is not required.

It would be impracticable to follow
the usual notice and comment
procedures before putting this rule into
effect on an interim basis. In order to
tomment on this standard, industry and
other interested parties need experience
with inspections, and the results of
inspections, actually conducted under it.

Furthermore, participation in the
program is voluntary; thus, putting the
standard into effect on an interim basis
will not require any person to take an
action which that person deems harmful
to his or her interests.

The Regulatory Flexibility Act does
not apply te this rule because the rule
was not required to be promulgated as a
proposed rule before issuance as an
interim or final rule by section 553 of the
Administrative Procedure Act or by any
other law. Neither an initial nor final
Regulatory Flexibility Analysis was
prepared.

This interim rulemaking requires no
collection of information from those
members of the public who wish to
participate in the seafood inspection
and grading program and thereby
contains no information collection
requirements as defined by the
Paperwork Reduction Act. Participation
in the NMFS seafood inspection and
certification program is strictly
voluntary. To ascertain a grade will
require authorized personnel to observe
and record data on the product.

The Department has determined that
this regulation will not significantly
affect the quality of the human
environment therefore no draft or final
Environmental Impact Statement was or
will be prepared.

The Department has determined that
this interm rule does not directly affect
the coastal zone of any State with an
approved coastal zone management
program.

List of Subjects in 50 CFR Part 267

Food grades and standards, Seafood,
Incorporation by reference.

Dated: June 28, 1984.
Carmin Blondin;

Deputy Assistant Administrator for Fisheries
Resource Management.

For the reasons set forth in the
preamble, a new Part 267 is proposed to
be added to Chapter II of 50 CFR as
follows:

PART 267—INTERIM UNITED STATES
STANDARDS FOR GRADES OF NORTH
AMERICAN FRESHWATER CATFISH
AND PRODUCTS MADE THEREFROM

Sec.

267101
267.102
267.103
267.104
267.105

Description of the product.
Product forms.

Grades.

Grade determination.
Tolerances for lot certification.
267.106 Hygiene.

267.107 Methods of analysis.

Authority: 16 U.S.C. 742e; 7 U.S.C. 1622,
1624.

§ 267.101 Description of the product.

(a) These U.S. Standards for Grades
apply to products derived from
farmraised or from rivers and lakes,
North American freshwater catfish of
the following common commercial
species and hybrids thereof.

{1) Channel catfish (Jctalurus
punctatus)

(2) White catfish (Jctalurus catus)

(3) Blue catfish (lctalurus lupus)

(4) Flathead catfish (Pylodictis
olivaris)

(b) Fresh products will be packaged in
accordance with good commercial
practices and maintained at
temperatures necessary for the
preservation of the product. Frozen
products will be frozen to 0 °F ( — 18 °C)
at their center (thermal core) in
accordance with good commercial
practices and maintained at
temperatures of 0 °F ( — 18 °C)or less.

(c) These Standards will be
implemented in accordance with the
guidance set forth in Part Il of NOAA
Handbook 25, “Inspectors Instructions
for Grading North American Freshwater
Catfish and Products Made Therefrom".

§ 267.102 Product forms.

Catfish products may be presented
and described as follows:

(a) Types refers to either—

(1) Fresh, or

(2) Frozen.

(b) Styles refers to either—

(1) Skin on, or

(2) Skinless.

(c) Market forms include but are not
limited to the following:

(1) Headed and gutted.

(2) Headed dressed (headed and
gutted, with or without dorsal spine,
with or without collar bone).

(3) While fillets (practically boneless
pieces of fish cut parallel to the entire
length of the backbone with the belly
flaps, with or without the black
membrane).

(4) Trimmed fillets (whole fillets
without belly flaps).

(5) Fillet strips (strips of fillets
weighing not less than % oz.).

(6) Catfish steaks (units of fish not
less than 1% oz. in weight; which are cut
approximately (£30°) perpendicular to
the backbone. The number of tail
sections that may be included in the
package must not exceed the number of
fish cut per package).

(7) Nuggets (pieces of belly flaps with
or without black membrane weighing
not less than % oz.).

§267.103 Grades.

(a) U.S. Grade A fresh or frozen
products will possess good flavor and
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odor and be within the limits specified
for defects for U.S. Grade A quality in
§267.104.

{b) U.S Grade B fresh or frozen
products will possess reasonably good
flavor and odor and be within the limits
specified for defects for U.S. Grade B
quality in §267.104.

(c) U.S. Grade C fresh or frozen
products will possess reasonably good
flavor and odor and be within the limits
specified for defects for U.S. Grade C
quality in § 267.104.

(d) “Substandard" fresh or frozen
products will possess minimum
acceptable flavor and odor or exceed
the limits specified for physical defects
for U.S. Grade C quality in § 267.104.

§267.104 Grade determination.

(a) Procedures for grade
determination. The grade will be
determined by evaluating the fresh
product in the fresh and cooked states
or the frozen product in the frozen,
thawed, and cooked states in
accordance with applicable paragraphs
in this section.

(b) Sampling. Lot size, number of
sample units, and acceptance numbers
will be selected in accordance with 50
CFR 260.61, Tables II, V, or VI as
applicable. A sample unit consists of 10
“portions” for market forms (1) and (2)
or 2 pounds of “portions" for market
forms (3) thru (7). “Portion" is one unit
of any of the market forms.

(c) Evaluation of flavor and odor.—(1)
Procedure. For raw odor evaluation,
frozen portions may be frozen or
thawed. They will be broken apart and
the exposed flesh immediately held
close to the nose to detect any off-odors.
To evaluate flavor and odor, cook the
sample units using the procedure from
the 13th edition of Methods of
Analysis—A.O.A.C. or its supplement as
referenced in § 267.107.

(2) Definition of flavor and odor.—{i)
Good flavor and odor (minimum
requirements for a Grade A product)
means that the product has the normal,
pleasant flavor and odor characteristics
of the species, and'is free from off-
flavors and off-odors of any kind, such
as mustiness, staleness, and rancidity.

(ii) Reasonably good flavor and odor
(minimum requirements of a Grade B
and a Grade C Product) means that the
product may be somewhat lacking in
good flavor and odor characteristics of
the species, but is free from
objectionable off-odors of any kind.

{iii) Substandard flaver and odor
means that the product does not meet
the requirements for a U.S. Grade C or
better product, but is safe for human
consumption.

(d) Examination for physical defects.
Each sample unit will be examined for
physical defects using the defect
definitions that follow. Deduction points
are assigned in accordance with Table L

(1) “Condition of the product” refers
to the freedom from packaging defects,
foreign material, cracks in the surface of
the frozen product, and excess moisture
(drip) or blood inside the package.
Deduction points are based on the
degree of defect.

(i) Slight: % square inch to one
square inch in aggregrate area.

(ii) Moderate: greater than one square
inch up to 2 square inches in aggregate
area.

(iii) Excessive: over 2 square inches in
aggregate area. Also, each additional
complete one square inch is again
assessed points under this category (e.g.,
2% in. receives 5 pts; 3% in. receives 10
pts.).

(2) “Discoloration” refers to colors not
normal to the species. This may be due
to mishandling or the presence of blood,
bile, or other substances.

(i) Slight: Y1 square inch to one
square inch in aggregate area.

(ii) Moderate: greater than one square
inch up to 2 square inches in aggregate
area.

(iii) Excessive: over 2 square inches in
aggregate area. Also, each additional
complete one square inch is again
assessed points under this category.

(3) “Uniformity” applies to sized or
portion-controlled products. Uniformity
refers to the degree of uniformity of the
weights of the portions in the container.
It is obtained by weighing individual
portions to determine their conformity to
declared weights. Uniformity will be
assigned in accordance with the weight
tolerances as follows:

Weight of portion—

.75 to 4.16 oz.
Moderate: up to ¥ ounce above or
below declared weight of portion
Excessive: in excess of % ounce
above or below declared weight of
portion
4.17 to 11.20 oz,
Moderate: up to % ounce above or
below declared weight of portion
Excessive: in excess of % ounce
above or below declared weight
11.21 to 17.30 oz.
Moderate: up to % ounce above or
below declared weight of portion
Excessive: in excess of % ounce
above or below declared weight of
portion
(4) “Skinning” refers to improper cuts
made during the skinning operation as
evidenced by torn or ragged surfaces or
edges, or gouges in the flesh which

detract from the good appearance of the
product.

(i) Slight: %1 e square inch to 1 square
inch in aggregate area.

(ii) Moderate: over one square inch to
2 square inches in aggregate area.

(iii) Excessive: over 2 square inches in
aggregate area. Also, each additional
complete one square inch is again
assessed points under this category.

(5) “Heading” refers to the presence of
ragged cuts or pieces of gills, gill cover,
pectoral fins (spines), or collar bone
after heading, Deduction points also will
be assigned when the product is
marketed with the collar bone and it has
been completely or partially removed.

(i) Slight: %6 square inch to one
square inch in aggregate area.

(ii) Moderate: over one square inch to
2 square inches in aggregate area.

(iii) Excessive: over 2 square inches in
aggregate area. Also, each additional
complete one square inch is again
assessed points under this category.

(8) “Evisceration" refers to the proper
removal of viscera, kidney, spawn,
blood, reproductive organs, and
abnormal fat (leaf). The evisceration cut
should be smooth and clean. Deduction
points are based on the degree of defect.

(i) Slight: %16 square inch to 1 square
inch in aggregate area.

(ii) Moderate: over 1 square inch and
less than 2 square inches in aggregate
area.

(iii) Excessive: over 2 square inches in
aggregate area. Also, each additional
complete one square inch is again
assessed points under this category.

(7) “Fins*“refers to the presence of
fins, pieces of fins or dorsal spines. It
applies to all market forms except
headed and gutted and headed dressed
catfish and catfish steaks. Deduction
points also will be assigned when the
product (usually headed and gutted) is
marketed with the dorsal spine and it
has been completely or partially
removed.

(i) Slight: aggregate area up to one
square inch. 3

(ii) Moderate: over one square inch to
2 square inches. \

(iii) Excessive: over 2 square inches in
aggregate area. Also, each additional
complete one square inch is again
assessed points under this category.

(8) Bones (including pin bone and fin
bone). Each bone defect is a bone or

" part of a bone that is %e inch (5.0 mm]or

more at its maximum length or %z inch
(0.1 mm) or more at its maximum shaft
width, or for bone chips (a part of the
vertebra), a length of at least % inch
(2.0 mm). An excess bone defect is any
bone which cannot be fitted into a
rectangle, which has a length of 1%
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inch (40 mm) and a width of % inch (10
mm).

(9) “Skin" refers to the presence of
skin on skinless forms. For semiskinned
forms, a skin defect is the presence of
the darkly pigmented outside layers.
Deduction points will be assessed for
each aggregate occurrence greater than
% square inch and less than one square
inch.

(10) Bloodspots* refers to presence of
coagulated blood; whereas,

“Bruises” refers to the softening and
discoloration of the flesh. Deduction
points will be assessed for each
aggregate occurrence of bloodspots or
bruises greater than % square inch and
less the one square inch.

(11) “Foreign Material” refers to any
extraneous material, including '
packaging material, not derived from the
fish that is found on or in the portion.
Each occurrence will be assessed.

(12) “Dehydration” refers to the loss
of moisture from the fish flesh resulting
in a dry, porous, or spongy condition
and the oxidation of the surface of the
lissue, -

(i) Slight: surface dehyvdration which
is not color masking (readily removed
by scraping) affecting 3 to 10 percent of
the surface area.

(ii) Moderate: deep dehydration which
is color masking, cannot be easily
scraped off with a sharp instrument, and
effects more than one percent but not
more than 10 percent of surface area.

(iii) Excessive: deep dehydration
which is color masking, and cannot be
easily scraped off with a sharp
instrument and affects more than 10
percent of surface area.

(13) “Texture” refers to the presence
of normal textural properties of the
cocked fish flesh, i.e., tender, firm, and
moist without excess water. Texture
defects are described as dry, tough,
mushy, rubbery, watery, and stringy.

(i) Moderate: noticeable as dry, tough,
mushy, rubbery, watery, stringy.

(ii) Excessive: markedly dry, tough,
mushy, rubbery, watery, stringy.

(e) Listing defect points. Each sample
unit is examined for physical defects,
using the list of definitions given herein.
The point deductions for defects are
listed for each sample unit, and the
point values totaled. The total of the
defect points determines the sample unit
grade. The scoring system is based on a
perfect score of zero,

(N Grade assignment. Each sample
unit will be assigned the grade in
accordance with the limits for defects
Summarized as follows:

Grade assignment

US. Grade A ..........

| 40,
Over 40.

If a sample unit has been assigned a
grade for flavor and odor different than
the grade indicated by the number of
defect points, the sample unit grade will
be the lower grade.

§267.105 Tolerances for lot certification.

(a) The grade assigned to a lot is the
grade indicated by the majority of the
sample unit grades provided that the
number of sample units in the next
lower grade does not exceed the
acceptance number as given in the
sampling plans contained in § 260.61 of
this chapter.

(b) The grade assigned to a lot is one
grade below the majority of all the
sample unit grades if either—

(1) The number of sample units in the
next lower grade exceeds the
acceptance number as given in the
sampling plans contained in § 260.61 of
this chapter, or

(2) The grade of any one of the sample
units is more than one grade below the
majority of all the sample unit grades.

§ 267.106 Hygiene.

Catfish products will be processed in
official establishments as defined in
§ 260.6 of this chapter and maintained in
accordance with §8§ 267.101 to 267.107 of
this chapter and of the good
manufacturing practice regulations
contained in 21 CFR Part 110.

§267.107 Methods of analysis.

Product samples will be analyzed in
accordance with the “Official Methods
of Analysis of the Association of
Official Analytical Chemists", (AOAC),
Thirteenth Edition (1980), sections 32.050
and 32.051 (page 543), section 18.001
(page 285) and the “Fourth Supplement
to the Thirteenth Edition” (Journal of the
AOAC, volume 66, number 2, 1983),
section 18.001, (page 526), which are
incorporated by reference. Copies of the
AOAC methods may be obtained from
AOAC, 1111 North Nineteenth Street,
Arlington, VA 22209 and are available
for inspection at the Office of the
Federal Register, 1110 L Street, Room
8401, Washington, DC This
incorporaticn by reference was
approved by the Director of the Federal
Register on January 10, 1984, These
methods are incorporated as they exist
on the date of this approval. A notice of
any change in the sections of the AOAC
methods cited herein will be published
in the Federal Register.

TABLE |.—SCHEDULE OF POINT DEDUCTIONS OF
NORTH AMERICAN FRESHWATER CATFISH
AND PRODUCTS MADE THEREFROM

[Per sample unit unless otherwise indicated]

Soored tactos e o
1 Condition of product:
%us 8q.in. 10 1 5q. in

Stight 1

Cver 1 sq. in. 10 2 sq. in......| Moderate...

Over 2 sq. in. and each | Excessive..
additional compiete 1
sq. In.

2 Discoloration:
Yo sq.in to 18q.in...........
Over 1 sq.in. 10 2 sq. in......
Over 2 sq. in. and each
additional complete 1
8q. In.

3 Uniformity: Deviation above
or below deciared weight of
portion:

Weight of portion—.75 to
416 0z, 4.17 10 11,20
o0z, 11.21 to 17.30 oz

Moderate— %4 0z, % oz,
% oz, 5.

Execessive—'% o0z, %
oz, % oz, 10,

4 Skinning (skinless products
only):
e 5q. in. 10 1 8q. in............
Over 1.5q. in. 10 2 8q. in......
Over 2 sq. in. and each
additional complete 1
$qQ. In.

5§ Heading (whole fish only):

%o 8q. In. 10 1 8q. in. 5
QOver 1 sq. in, 10 2 sq. in...... 16
Over 2 sq. in. and each 30
additional complete 1
8q. in.
6 Evisceration (whole fish
and steaks only):
Yia 8q.in. 10 1 5q. In e IR B B 5
Over 1 sq. iIn. but less | Moderate......cc.......... 16
than 2 sq. in, |
2 sq. in. or over. E i 30
7 Fins:
Upto1sqgin Siight 1
Over 1 5q.in. 10 2 sq. in......| Moderate................... 5
Over 2 sq. in E i 10
8 Bones (including pin bone):
Bones: % in. fong or %2 | Each occumence..... 5
in, wide,
Bone chip: Y:a in. long......... Each occurrence....... 5
Excessive: 1% in. long % | Each occumence.... 10°
in. wide. J
8 Skin (skiniess products —T
only); |
Greaster than % sq. in. and | Each occumence........ 5
less than 1 =q. in,
10 Bloodspots, bruises:
Greater than ' sq. in. and | Each occurrence........ 5
less than 1 sq. in.
11 Foraign matter:
Harmi material Each ce. 4
12 Dehydration (frozen prod-
uct only):
SHEM et tivrrnnnnanienne| 3G OCCUMTENCE 5
affecting 3 to
10% of surface
area but readily
removed by
SCraping.
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TABLE |.—SCHEDULE OF POINT DEDUCTIONS OF
NORTH AMERICAN FRESHWATER CATFISH
AND PRODUCTS MADE THEREFROM—Contin-
ved

[Per sample unit unlass otherwise indicated]

ee of quality
Scored factors Degigs o8

De-
duct

g more than
1% but not more
than 10% of
surface area and
cannot be easily
removed by

[FR Doc. 84-17748 Filed 7-3-B4: 8:45 am]
BILLING CODE 3510-22-M

50 CFR Parts 611 and 663
[Docket No. 40446-4072]
Pacific Coast Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

sUMMARY: This document announces
final regulations implementing the first
amendment to the Pacific Coast
Groundfish Fishery Management Plan
{FMP). Experience has demonstrated
that seven requirements of the FMP
should be modified to accommodate
more flexible, fair, and reasonable
management of the fishery. The
amendment revises these requirements
so that regulations are less burdensome
to most fishermen, the groundfish
resource will be conserved as necessary
and fairly allocated, and the optimum
yield will be achieved.

EFFECTIVE DATE: These regulations are
effective 0001 Pacific Daylight Time, july
29, 1984.

ADDRESS: Copies of the amendment,
combined with the environmental
assessment and the regulatory impact
review/final regulatory flexibility
analysis, are available from the Pacific
Fishery Management Council, 526 SW.
Mill Street, Portland, OR 97201, 502221~
6352,

FOR FURTHER INFORMATION CONTACT:
Dr. T.E. Kruse (Acting Director,
Northwest Region, NMFS) 206-526-6150;
or Mr. E.C. Fullerton (Director,
Southwest Region, NMFS) 213-548-2575.
SUPPLEMENTARY INFORMATION:
Regulations implementing the Pacific
Coast Groundfish Fishery Management

Plan (FMP) were published October 5,
1982 (47 FR 43964). Regulations proposed
to implement Amendment 1 to the FMP
were published April 16, 1984 (49 FR
14994) with a 45-day comment period.
No comments were received.

The revisions to the regulations
implementing the FMP include providing
increased flexibility to achieve the 20-
year rebuilding schedule for Pacific
ocean perch; deleting a requirement
{which had been deferred indefinitely)
to mark intermediate miles of fixed gear
groundlines; exempting recreational
vessels and commercial passenger
fishing vessels from vessel identification
provisions; adding species to the
groundfish management unit; slowing
achievement of the OY for sablefish
without providing a competitive
advantage to either fixed or trawl gear;
deleting a pelagic trawl footrope
requirement; and establishing a
separate, numerical optimum yield (OY)
estimate for jack mackerel caught north
of 39 °N. latitude. This final specification
of QY is established in the following
section. Several technical revisions
announced in the proposed regulations
dealing with the definition of “landing"
at § 663.2 and with increases to OYs and
ABCs at § 663.24 also are made final; the
evolution of these revisions, including
the history of public involvement, was
discussed at length in the proposed
regulations and amendment and is not
repeated here. The regulation proposed
at § 663,27(b)(3) allocating the last ten
percent of the sablefish OY between
fixed and trawl gears is revised to

clarify that, as long as OY has not been
reached, landings will be prohibited
only for the gear type that has taken its
five percent allocation of OY. However,
landings will be prohibited for all gears
when OY is reached, even if the five
percent allocation has not been taken.
Typographical errors in the proposed
rule also have been corrected, notably
the citation for the definition section
which is at § 663.2 not “§ 863.4", and the
incidental percentage allowance for
rockfish excluding Pagific ocean perch
which is 0.738 percent rather than “0.73
percent”.

The Quinault, Hoh, Quileute, and
Makah Indian tribes have informed the
Council that they will adopt regulations
governing tribal members who fish for
groundfish off the Washington coast in
1984, and that these regulations will be
consistent with the Federal regulations
implementing the FMP.

Management Specifications and
Retention Amounts

Amendment 1 establishes a numerical
OY for jack mackerel (north of 39 °N.
latitude). Accordingly, table 2 (published
at 49 FR 1061 on January 9, 1984 and
corrected at 49 FR 3190 on January 26,
1984) which announced 1984
specifications of OY and its components
is revised to include jack mackerel.
Footnote 1 also is modified to include
the incidental allowances in a jack
mackerel target fishery, and footnote 4
is revised to clarify the meaning of
“other species.” The amended table is
reprinted in its entirety below.

TABLE 2.—FINAL SPECIFICATIONS OF OY AND ITS DISTRIBUTION FOR 1984
[In thousands of metric lons]
[Amended]

Total OY

Pacific whiting
Sablefish
Pacific ocean perch.
Shortbelly

Widow
Jack mackerel (north of 38° N. latitude)
Other spec

1755
£17.4
5 1.55
10.0
9.3
120
&)

"Lcnvmmmmtmmmm
Pacific ocean perch 0.738%, Ilai'ﬁsnm% jack
for north of 39* N. latitude)]

for Pacific % L catch
are: Sablefish 0.173%, Pacific ooean per 0062%
kerel 3.0%, and other species 0.5%. fovecgn and joint venture fishenes

(based on TALFF)
rockfish excluding

the Pacilic whiting fishenes,

jack mackerel (
Oxeeptmallmeﬁcmmg
fah Bacie oGean perch. rocKieh
oceanporeh

‘other species”
sab!eﬁnh excluding Pacific ocean
foreign trawl or

)
unowmuso%m bydeﬁmhon there is no incidental catch
allspeueslnduding

for sp
suledhmommwmmmwmluegn g

are the ume
E o( pek mackerel, In foregn

mn-g'omdﬁsh except Pacific whiti.
pe'ch nm\.}ackmaek anopronmﬂedsﬂfws e

than Pacific whiting g incidental aflowance
§611. 70(c)[2) for applicaton of

ir o pocber 1o jont

-o:mwwom-cmzsoomm lorpanoﬂheMonlerey
Vancouver muwmmamdmmwm subsrea

* Of this 1,550 metric tons, 600 metric tons is for the

from other subareas are included in the QY for “other species.” See § 663.

ea. See § 663.21(a)
21(a)3).

ch
Y for “other species” (listed at §§ 663.2 and 663.21 (a)(3)) is that amount of fish that may be lawfully harvested

processed under § 611.70 and Part 663.

Classification

The Regional Director determined that
these regulations are necessary for the
conservation and management of the

Pacific coast groundfish fishery and that
they are consistent with the Magnuson
Fishery Conservation and Management
Act and other applicable law. The notice
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of availability of the amendment was
published on March 20, 1984. More
detailed summaries of the following
classifications appear in the preamble to
the proposed regulations at 49 FR 14994.

The Council prepared an
environmental assessment for
Amendment 1 to the FMP and concluded
that there will be no significant impact
on the environment as a result of this
rule. The environmental assessment is
available from the Council at the
address given above.

The NOAA Administrator determined
that these regulations are not a “major
rule” requiring a regulatory impact
analysis under Executive Order 12291.
The Counci! prepared a regulatory
impact review which appends the
amendment and explains the reason for
this determination.

The General Counsel of the
Department of Commerce certified to
the Small Business Administration that
these regulations, if adopted, will not
have a significant economic impact on a
substantial number of small entities. The
initial regulatory flexibility analysis
which was prepared in conjunction with
the regulatory impact review states that
the total impact of these proposed
regulations is expected to be beneficial
but minor (see the summary at 49 FR
14994),

These regulations do not contain a
collection of information requirement for
purposes of the Paperwork Reduction
Act.

The Council determined that these
regulations do not directly affect the
coastal zone of any state with an
approved coastal zone management
program,

List of Subjects
30 CFR Part 611

Fish, Fisheries, Foreign relations,
Reporting requirements.

50 CFR Part 663

Administrative practice and
procedure, Fish, Fisheries, Fishing.
Dated: June 29, 1984.
Carmen J. Blondin,
Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service,
For the reasons set out in the

preamble, 50 CFR Parts 611 and 663 are
amended as follows:

PART 611—[ AMENDED]

1. The authority citation for Part 611
reads as follows:

;‘\ulhority: 16 U.S.C. 1801 et seq., unless
Olherwise noted.

2.In § 611.70, a new paragraph
(i)(5)(xiv) is added; paragraphs (ji(6), (7).
and (8) are redesignated as (j)(7), (8),
and (9), respectively; a new paragraph
(j)(6) is added; newly redesignated
paragraph (j)(7) is revised: and a new
paragraph (j)(8)(iii) is added to newly
redesignated paragraph (j)(8) to read as
follows—

§611.70 Pacific coast groundfish fishery.

- * - - »

(j) L A 3

(5] - o

(xiv) For each haul in which Pacific
whiting is not the directed species, the
name of the directed species must be
entered in the daily catch or daily
receipt log following the trawl or receipt
number.

(6) Daily cumulative catch logs. In
addition to the requirements of § 611.9,
information for each directed fishery
must be maintained on a separate page
of this log. If the directed (allocated)
species is not Pacific whiting, the name
of the directed species must be entered
on the line below the permit number..

(7) Daily cumulative receipt logs.
Operators of foreign vessels receiving
U.S.-harvested fish must maintain a
daily cumulative receipt log and must
record on a daily basis the round weight
of all species received during the permit
period, whether retained or discarded.
Information for each directed species
and each fishing area must be
maintained on a separate page of the
log. (If the directed species is not Pacific
whiting, the name of the directed
species must be entered on the line
below the permit number.) Data for a
day (0001 GMT to 2400 GMT) must be
recorded before the end of the next day.
The following information must be
recorded accurately in the daily
cumulative receipt log:

- * » - L

(8) * x .

(iii) Any weekly catch report
(CATREP) submitted under § 611.9(e) or
weekly report of receipt of U.S.-
harvested fish (RECREP) submitted
under § 611.9(f) must state if it pertains
to a directed species other than Pacific
whiting by following the word
“CATREP" or "RECREP" with the name
of the directed species. If more than one
directed fishery is conducted in the
same week, a separate CATREP or
RECREP must be submitted for each
such species.

PART 663—|{AMENDED]

3. The authority citation for Part 663 is
as follows:

Authority: 16 U.S.C. 1801 &f seq,

4. In § 663.2 the definitions of
"Groundfish" and “Land or landing" are
revised to read as follows:

§663.2 Definitions.

Groundfish means species managed
by the Pacific Coast Groundfish Plan,
specifically:

Common Name and Scientific Names

Sharks:

leopard shark, Triakis semifasciata

soupfin shark, Galeorhinus zyopterus

spiny dogfish, Sgualus acanthias

Skates:

big skate, Raja binoculata

California skate, R. inornata

longnose skate, R. rhina

Ratfish; ratfish, Hydrolagus colliei

Morids: finescale codling, Antimora
microlepis

Grenadiers: Pacific rattail, Coryphaenoides
acrolepis

Roundfish:

cabezon, Scorpaenichthys marmoratus

*jack mackerel (north of 38° N. latitude),
Trachurus symmetricus

kelp greenling, Hexagrammos decagrammus

lingcod, Ophiodon elongatus

Pacific cod, Gadus macrocephalus

*Pacific whiting, Meriuccius products

*sablefish, Anoplopoma fimbria

Rockfish:

aurora rockfish, Sebastes aurora

bank rockfish, S. rufus

black rockfish, S. melanops

black and yellow rockfish, S. chrysomelas

blackgill rockfish, S. melanostomus

blue rockfish, S. mystinus

bocaccio, S. paucispinis

bronzespotted rockfish, S. gilli

brown rockfish, S. auriculatus

calico rockfish, S. dalli

California scorpionfish, Scorpaena guttata

canary rockfish, Sebastes pinniger

chilipepper, S. goodei

China rockfish, S. nebulosus

copper rockfish, S. caurinus

cowcod, S. levis

darkblotched rockfish, S. crameri

dusty rockfish, S. ciliatus

flag rockfish, S. rubrivinctus

gopher rockfish, S. carnatus

grass rocklfish, S, rastrelliger

greenblotched rockfish, S. rosenblatti

greenspotted rockfish, S. chlorostictus

greenstriped rockfish, 5. elongatus

harlequin rockfish, 8. variegatus

honeycomb rockfish, S. umbrosus

kelp rockfish, S atrovirens

longspine thornyhead, Sebastolobus altivelis

Mexican rockfish Sebastes macdonaldi

olive rockfish, S. serranoides

*Pacific ocean perch, S. alutus

pink rockfish, 8. eos

quillback rockfish, S. maliger

redbanded rockfish, S. babcocki

redstripe rockfish, S. proriger

rosethorn rockfish, S. helvomaculatus

rosy rockfish, S. rosaceus

rougheye rockfish, S. aleutianus

sharpchin rockfish, S. zacentrus

*shortbelly rockfish, S. jordani

shortraker rockfish, S. borealis
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shortspine thornyhead, Sebastolobus
alascanus
silvergray rockfish, Sebastes brevispinis
speckled rockfish, S. ovalis
splitnose rockfish, S. diploproa
squarespo! rockfish, S. hopkinsi
starry rockfish, S. constellatus
stripetail rockfish, 5. saxicola
tiger rockfish, S. nigrocinctus
treefish, S. serriceps 1
vermilion rockfish, S. miniatus
*widow rockfish, S. entomelas
yelloweye rockfish, S. ruberrimus
yellowmouth rockfish, S. reedi
yellowtail rockfish, S. flavidus

All genera and species of the family

Scorpaenidae that occur off <

Washington, Oregon, and California are

included, even if not listed above. The

Scorpaenidae genera and Sebastes,

Scorpaena, Scorpaenodes, and

Sebastolobus.

Flatfish: i

arrowtooth flounder [arrowtooth turbot],
Atheresthes stomias

butter sole, Isopsetta isolepis

curlfin sole, Pleuronichthys decurrens

Dover sole, Microstomus pacificus

English sole, Parophrys vetulus

flathead sole, Hippoglossoides elassodon

Pacific sanddab, Citharichthys sordidus

petrale sole, Eopsetta jordani

rex sole, Glyptocephalus zachirus

rock sole, Lepidopsetta bilineata

sand sole, Psettichthys melanostictus

starry flounder, Platichthys stellatus
Note.—Only those species marked with an

asterisk (*) have a numerical OY; the others

are in the "other species" complex. See

§ 663.21.

. - * - *

Land or landing means to begin
offloading any fish, to arrive in port with
the intention of offloading any fish, or to
cause any fish to be offloaded.

5. Section 663.6 is revised to read as
follows:

§ 663.6 Vessel identification.

(a) Display. The operator of a vessel
which is over 25 feet in length and is
engaged in commercial fishing for
groundfish must display the vessel's
official number on the port and
starboard sides of the deckhouse or hull,
and on a weather deck so as to be
visible from above, The number must
contrast with the background and be in
block arabic numerals at least 18 inches
high for vessels over 65 feet long and at
least 10 inches high for vessels between
25 and 65 feet in length. The length of a
vessel for purposes of this section is the
length set forth in U.S. Coast Guard
records or in State records if no U.S.
Coast Guard record exists.

(b) Maintenance of numbers. The
operator of a vessel engaged in
commercial fishing for groundfish shall
keep the identifying markings required

by paragraph (a) of this section clearly
legible and in good repair, and must
ensure that no part of the vessel, its
rigging, or its fishing gear obstructs the
view of the official number from an
enforcement vessel or aircraft.

(c) Commercial passenger vessels.
This section does not apply to vessels
carrying fishing parties on a per-capita
basis or by charter.

6. In § 663.21, paragraph (a)(1) is
revised to read as follows:

§663.21 General limitations.

(a) Optimum yield. (1) Numerical
optimum yields (OYs) for Pacific
whiting, sablefish, Pacific ocean perch,
shortbelly rockfish, widow rockfish, and
jack mackerel (north of 39°00' N.
latitude) in the regulatory subareas are
published in the Federal Register. OYs
for those six species are the maximum
amount which may be retained or
landed shoreside each year in the
fishery management area or relevant
subarea and include fish caught in the
territorial sea (0-3 nautical miles). The
“other species” complex has no
numerical OY and is regulated by the
gear, area, and catch restrictions set
forth in this Subpart B.

7. In § 663.22, paragraph (c) is added
to read as follows:

§663.22 Inseason adjustments.

(c) Madifications to catch restriction
for Pacific ocean perch. (1) Catch
restrictions applicable to Pacific ocean
perch are specified at § 663.27(b)(2).
After receiving a recommendation and
written report from the Pacific Fishery
Management Council, the Secretary may
publish one or more notices under
§ 663.23 to modify these catch
restrictions if it is determined that such
modification is necessary to achieve the
OY based on the 20-year rebuilding
schedule.

(2) A public hearing will be held
before any determination is made that
modification of catch restrictions
applicable to Pacific ocean perch is
necessary to achieve OY, and before the
Secretary publishes any notice to
implement such modification.

- - * * *

8. In § 663.24, paragraph (a) is revised

to read as follows:

§663.24 Annual adjustments.

(a) Each year, the Secretary will
publish a notice in the Federal Register
specifying optimum yield (OY), domestic
annual harvest (DAH), domestic annual
processing (DAP), joint venture
processing (JVP), and total allowable
level of foreign fishing (TALFF) for

T

Pacific whiting, sablefish, Pacific ocean
perch, shortbelly rockfish, widow
rockfish, and jack mackerel (north of
39°00" N. latitude). The Secretary may
publish season and area restrictions,
incidental catch and receipt allowance
restrictions, and any other restrictions,
for any TALFF or JVP amount that may
be specified for species other than
Pacific whiting. The Secretary also will
publish the annual ABCs for groundfish
in the Federal Register. Annual
specifications of numerical OYs and
ABCs by the Secretary will not exceed
by more than 30 percent the OYs and
ABCs specified at the beginning of the
previous fishing year.

- * * * *

9. In § 663.26, paragraphs (b)(6), (d)(4),
and (f)(2) are revised to read as follows:

§663.26 Gear restrictions.

» * * . .

(b) * *h

(6) Pelagic trawls. Pelagic trawl nets
must have unprotected footropes at the
trawl mouth (without rollers or bobbins).
Sweeplines, including the bottom leg of
the bridle, must be bare.

- - * * *

(d) LR

(4) Traps laid on a groundline must be
marked at the surface at each terminal
end with a pole and flag, light, radar
reflector, and a buoy displaying clear
identification of the owner.

* * L - *

(n * ok x

(2) Longlines must be marked at the
surface at each terminal end with a pole
and flag, light, radar reflector, and a
buoy displaying clear identification of
the owner.

* - * - *

10. In § 663.27, paragraphs (b)(2) and
(b)(3) are revised to read as follows:

§663.27 Catch restrictions.

. - * - *

[b) .o

(2) Pacific ocean perch. The trip limit
for Pacific ocean perch is 5,000 pounds
or 10 percent by weight of all fish on
board, whichever is greater, per vessel
per fishing trip, except as modified
under § 663.22(c).

(3) Sablefish. When it is determined
that 90 percent of the OY will be
reached for that portion of the Monterey
subarea between 37°00° N. latitude and
36°30" N. latitude, or for the fishery
management area as a whole, the
Secretary will publish a notice in
accordance with § 663.23 applicable to
the relevant area dividing the 10 pe{cem
balance of OY equally (5 percent apiece)
between trawl gear and fixed gear, an
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establishing a percentage trip limit for
traw! gear. The trip limit will be based
on the most recent data available for the
season and will equal the average
percentage of sablefish in all trawl
landings containing sablefish in the area
to which the trip limit applies (between
37°00"N. latitude and 36°30° N. latitude,
or the fishery management area as a
whole), but in no event will the trip limit
exceed 30 percent by weight of all fish
on board. If the Secretary determines
that either trawl or fixed gear in the
relevant area will take its 5 percent
balance of OY, the Secretary will

publish & notice of closure under

§ 663.23 prohibiting retention and

landing of sablefish taken by that gear
type in the relevant area. The provisions
al § 663.21(b) prohibiting landings when
0Y is reached will apply even if fixed or
trawl gear has not Janded its 5 percent
balance.

{b)* =

(2) Pacific ocean perch. The trip limit
for Pacific ocean perch is 5,000 pounds
or 10 percent by weight of all fish on
board, whichever is greater, per vessel
per fishing trip, except as modified
under § 663.22(c). s

(3) Sablefish. When it is determined
that 90 percent of the OY will be
reached for that portion of the Monterey
subarea between 37°00" N. latitude and
36°30" N. latitude, or for the fishery
management area as a whole, the
Secretary will publish a notice in
accordance with § 663.23 applicable to
the relevant area dividing the 10 percent
balance of OY equally (5 percent apiece)
between trawl gear and fixed gear, and
establishing a percentage trip limit for
trawl gear. The trip limit will be based
on the most recent data available for the
season and will equal the average
percentage of sablefish in all trawl
landings containing sablefish in the area
to which the trip limit applies (between
37°00" N. latitude and 36°30' N. latitude,
or the fishery management area as a
whole), but in no event will the trip limit
exceed 30 percent by weight of all fish
on board. If the Secretary determines
that either trawl or fixed gear in the
relevant area will take its 5 percent
balance of OY, the Secretary will
publish a notice of closure under
§ 863.23 prohibiting retention and
landing of sablefish taken by that gear
'Ype in the relevant area. The provisions
8t § 663.21(b) prohibiting landings when

Y is reached will apply even if fixed or
rawl gear has not landed its 5 percent
balance of QY.

("R Doc: 8417781 Filed 6-20-84: 4:37 pm|
BILLING CODE 3510-22-M

50 CFR Part 630
[Docket No. 40449-4066]

Atiantic Swordfish Fishery

Correction

In FR. Doc. 84-15886 beginning on
page 24380 in the issue of Wednesday,
June 13, 1984, make the following
correction.

On page 24381, second column, under
the heading “changes From the Proposed
Rule" in number 6, “Section 630.5(d)"
should read "Section 630.5(e).

BILLING CODE 1505-01-M

50 CFR Part 672
[Docket No. 31230-251)
Groundfish of the Guli of Alaska

AGENCY: National Marine Fisheries
Service (NMFS}, Commerce.

ACTION: Notice of closure.

SuMMARY: The Director, Alaska Region,
NMFS (Regional Director), has
determined that the optimum yields of
sablefish in the East Yakutat and
Southeast Outside Districts of the
Eastern Regulatory Area of the Gulf of
Alaska will be achieved on June 29,
1984, and that closure is necessary to
protect sablefish stocks in these
districts. Therefore, the Secretary of
Commerce closes the entire East
Yakutat District and the Southeast
Outside District except for certain areas
that intrude as cul-de-sacs into coastal
waters of the southeast Alaska
archipelago to fishing for sablefish (See
DATES below). This action is intended
to promote the conservation of sablefish.
DATES: This notice is effective from
12:00 noon, Alaska Daylight Time, June
29, 1984, until 12:00 noon, Alaska
Standard Time, December 31, 1984,
Public comments are invited on this
closure until July 13, 1984.

ADDRESSES: Comments should be sent
to Robert W. McVey, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 1668, Juneau, AK
99802. During the 15-day comment
period, the data upon which this notice
is based will be available for public
inspection during business hours (8:00
a.m. to 4:30 p.m. ADT weekdays) at the
NMFS Alaska Regional Office, Federal
Building, Room 453, 709 West Ninth
Street, Juneau, Alaska.

FOR FURTHER INFORMATION CONTACT:
Ronald J. Berg (Fishery Management
Biologist, NMFS], 907-586-7230.
SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for

Groundfish of the Gulf of Alaska (FMP),
which governs the groundfish fishery in
the fishery conservation zone under the
Magnuson Fishery Conservation and
Management Act (Magnuson Act),
provides for inseason adjustments of
fishing seasons and areas. Implementing
rules at § 672.22 specify that these
orders will be issued by the Secretary of
Commerce (Secretary) under criteria set
out in that section.

Section 672.2 defines three regulatory
areas of the Gulf of Alaska. One of these
is the Eastern Regulatory Area, which is
further divided into four regulatory
districts for the purpose of better
managing sablefish: West Yakutat, East
Yakutat, Southeast Outside, and
Southeast Inside. Optimum yields (OYs)
for the contiguous East Yakutat and
Southeast Ouiside Districts are 850~
1,135 metric tons (mt), and 470-1, 435 mt,
respeclively. These amounts are
specified al § 672.20, Table 1 (49 FR
1061, January 9, 1984).

About 60 vessels have participated in
the fishery since it opened on January 1.
1984, harvesting about 2,346 mt in the
East Yakutat and Southeast Outside
Districts through June 21, 1984.
Considering catch rates of 35 mt/day,
and estimates of sablefish caught but
not yet landed and reported, the
Regional Director has determined that
the upper end of the OY ranges of 1,135
mt and 1,435 mt for the East Yakutat and
Southeast Outside Districts,
respectively, will be achieved on June
29, 1984.

This closure does not pertain to
certain areas of the Southeast Outside
District that intrude as cul-de-sacs inta
coastal waters of the southeast Alaska
archipelago. These areas are now closed
to fishing for sablefish by an emergency
rule implemented (49 FR 8931, March 9,
1984) and extended (49 FR 24142, June
12, 1984) under § 305(e) of the
Magunuson Act. The North Pacific
Fishery Management Council (Council),
when it originally adopted the FMP,
intended that these intrusions be
included as part of the Southeast Inside
District; the Council's policy is that
Federal management of the intrusions
should be coordinated with the State of
Alaska’s management in this district.
Accordingly, the season for the sablefish
fishery in these intrusions is scheduled
to open on September 1, 1984, when the
emergency rule expires, to coincide with
Alaska's opening of the Southeast Inside
District to fishing for sablefish. Sablefish
harvested in the intrusions before this
emergency closure will be counted as
part of the QY of the Southeast Inside
District.
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The Secretary, under § 672.22(a),
prohibits further fishing for sablefish in
the East Yakutat and Southeast Outside
Districts until 12:00 noon December 31,
1984, except in the-intrusions, which
open September 1, 1984. This closure
will be effective when this notice is filed
for public inspection with the Office of
the Federal Register and after it has
been publicized for 48 hours through
procedures of the Alaska Department of
Fish and Game. If comments are
received, the necessity of this closure
will be reconsidered and a subsequent
notice will be published in the Federal
Register, either confirming this field
order's continued effect, modifying it, or
rescinding it.

Other Matters

The sablefish stock in the affected
districts will be subject to harm unless
this order takes effect promptly. The
Agency therefore finds for good cause
that advance notice and public comment
on this order are contrary to the public
interest and that its effective date
should not be delayed.

This action is taken under the
authority of §§ 672.20 and 672.22, and
complies with Executive Order 12291. It
is not subject to the requirements of the
Regulatory Flexibility Act. It requires no
collection of information for purposes of
the Paperword Reduction Act.

List of Subject in 50 CFR Part 672

Fish, Fisheries, Reporting and
recordkeeping requirements.

(18 U.S.C. 1801 et seq.)

Carmen J. Blondin,

Deputy Assistant Administrator for Fisheries
Resources Management, National Marine
Fisheries Services.

[FR Doc. 84-17789 Filed 6-29-84; 4:35 pm]

BILLING CODE 3510-22-M

50 CFR Part 674
[Docket No. 40453-4053]
High Seas Salmon Fishery off Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

AcTiON: Notice of Closure.

sUMMARY: The Secretary of Commerce
closes the southeast Alaska commercial
troll fishery in the fishery conservation
zone for all salmon species from July 1,
1984 until July 10, 1984. The closure is
necessary to conserve chinook salmon
stocks that contribute to the Alaska,
Oregon, and Washington salmon
fisheries and to delay achievement of
the 1984 chinook salmon allowable
catch until after the peak the coho
salmon fishery. This closure

complements an identical closure in
Alaska territorial waters.

pATE: This notice is effective at 12:01
a.m. Alaska Daylight Time (ADT) July 1,
1984, and will expire at 12:00 midnight
ADT July 10, 1984. Public comments on
this notice of closure are invited until
July 30, 1984.

ADDRESSES: Comments should be sent
to Robert W, McVey, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 1668, Juneau, AK
99802. During the 30-day comment
period, the data upon which this notice
is based will be available for public
inspection during business hours (8:00
a.m. to 4:30 p.m. ADT weekdays) at the
NMFS Alaska Regional Office, Room
453, Federal Building, 709 West Ninth
Street, Juneau, Alaska.

FOR FURTHER INFORMATION CONTACT:
James R. Wilson (Regional Economist,
NMFS), 907-586-7229.

SUPPLEMENTARY INFORMATION: Salmon
fishing in the fishery conservation zone
(FCZ) off Alaska is managed under the
Fishery Management Plan for the High
Seas Salmon Fishery off the Coast of
Alaska East of 175° East Longitude
(FMP), developed and amended by the
North Pacific Fishery Management
Council (Council) and implemented
through regulations appearing at 50 CFR
Part 674 (46 FR 33041, June 26, 1981; 46
FR 57299, November 23, 1981). Section
674.23 describes procedures to adjust
seasons and areas by field order.
Section 674.23 was amended (48 FR
17358 April 22, 1983) to clarify the
authority of the Secretary of Commerce
to use field orders to achieve any specfic
allowable catch within the optimum
yield (OY) range determined necessary
for the conservation and management of
chinook salmon. The authority for
making this determination has been
delegated to the Director, Alaska
Region, NMFS (Regional Director).

At its February 1-3, 1984, meeting, the
Council recommended to the Regional
Director that the commercial troll
salmon fishery be managed to delay
achievement of the chinook salmon
allowable catch until after the majority
of the coho salmon catch had occurred,
thereby avoiding a lengthy end-of-
season closure for chinook while
fishermen continued to harvest coho.
Otherwise, substantial numbers of
chinook would be caught and released
incidental to coho fishing. Furthermore,
there is significant hooking mortality of
incidentally caught chinook. This
situation would not only be harmful to
the chinook resource, but would also be
a cause for concern among fishermen
who would be forced to discard
otherwise marketable fish.

The Alaska State Board of Fisheries
(Board) recommended a similar program
to the Commissioner, Alaska
Department of Fish and Game, for
management of the salmon fishery in
State waters. The Regional Director
concurs with the Council's
recommendation to close the
commercial troll fishery for all salmon
species and recommends coordinating
this inseason closure with Alaska's
closure to delay achievement of the
chinook salmon allowable catch until
after the peak of the coho season
(expected in the latter half of August)
and to avoid confusion and facilitate
enforcement.

The Council further recommended to
the Regional director that the 1984
harvest of chinook salmon be limited to
a number of fish at the low end of the
243,000-272,000 OY range. The Regional
Director concurs with the Council and
recommends managing the 1984
commercial salmon fishery in the FCZ,
in coordination with the State of Alaska,
to achieve a total chinook salmon
harvest of 246,000 fish. This figure
includes 3,000 fish from Alaska
hatcheries and 243,000 fish from natural
production. The Board adopted an
identical harvest guideline for State
waters.

Approximately 33,000 chinook were
harvested in this year's winter fishery.
Since the June 5, 1984 opening an
estimated 127,000 fish have been taken.’
Catches were initially 20 fish per boat
per day during the first week of the
fishery, with an average of 11.4 fish per
boat per day reported through June 16.
At this level of harvest, the Regional
Director has determined that a
temporary closure for all species is
necessary now to avoid an early ciosure
of the chinook salmon fishery and a
resulting single-species fishery for coho
salmon.

This closure will become effective
after this notice is filed for public
inspection with the Office of the Federal
Register and the closure is publicized for
48 hours through procedures of the
Alaska Department of Fish and Game,
under § 674.23(b)(2). If comments are
received, the necessity of this closure
will be reconsidered and a subsequen!
notice will be published in the Federal
Register, either confirming this notice’s
continued effect, modifying it, or
rescinding it, unless it has already
expired.

* It is also expected that about 20,000 chinook will
be taken in the net fisheries late in the season. Thus.
180,000 fish have been accounted for already.
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Other Matlters

The Regional Director has determined
that the chinook salmon resource
harvested in southeast Alaska will be
subject to harm unless this order takes
effect promptly. The Agency therefore
finds for good cause that advanced
notice and public comment on this order
are contrary to the public interest and
that its effective date should not be
delayed.

This action is taken under the
authority of § 674.23, and complies with
Executive Order 12291. It is not subject
to the requirements of the Regulatory
Flexibility Act. It contains no ecollection
of information request for purposes of
the Paperwork Reduction Act.

List of Subjects in 50 CFR Part 672

Administrative practice and
procedure, Fish, Fisheries, Fishing,

Reporting and recordkeeping
requirements.
(16 U.S.C. 1801 et seq.)

Dated: June 29, 1884,
Carmen J. Blondin, .
Depuly Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.
[FR Doc. 84-17780 Filed 6-29-84; 4:35 pmy
BILLING CODE 3510-22-M
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Federal Register
Vol. 49, No. 130

Thursday, July 5, 1984

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7CFRCh.IX

{Docket No. AO 83-1]

Kiwifruit Grown in California;
Recommended Decision and
Opportunity To File Written
Exceptions to Proposed Marketing
Agreement and Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

suMMARY: This recommended decision
proposes a marketing agreement and
order regulating the handling of kiwifruit
grown in California. It provides
interested persons with the opportunity
to file written exceptions and comments
concerning this recommended decision
and issues discussed therein. The
proposed order would establish a
committee and grower for local
administration and authorize grade, size,
quality, maturity pack, and container
regulations. The program would be
financed by assessments levied on
handlers of the commodity. The primary
objective is to authorize establishment
of minimum quality requirements for
kiwifruit shipped to market. Consumers
would thereby be assured a reliable
supply of good quality fruit and growers
would benefit from the resulting
consumer confidence and increased
acceptance of the product.

DATE: Written exceptions to this
recommended decision and issues
discussed herein, may be filed by July
20, 1984.

ADDRESSES: Written exceptions should
be filed in duplicate with the Hearing
Clerk, Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250. All written submissions will
be made available for public inspection
at the office of the Hearing Clerk during
regular business hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
Fruit and Vegetable Division, AMS,
USDA, Washington, D.C. 20250, (202)
447-5974.,

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing (hereinafter referred to as the
“notice of hearing”), issued November
21, 1983, and published in the Federal
Register (48 FR 54032) on November 30,
1983.

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to a
proposed marketing agreement and
order regulating the handling of kiwifruit
grown in California.

This recommended decision and the
opportunity to file exceptions thereto is
issued under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.) (hereinafter referred
to as the "act”), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR Part 900).

The declared policy of the
Agricultural Marketing Agreement Act
of 1937, as stated in section 2 of the Act,
7 U.S.C. 802(2), provides for establishing
and maintaining such orderly marketing
conditions as will establish parity prices
to farmers and will avoid unreasonable
fluctuations in supplies and prices. It
also provides for establishing and
maintaining such container and pack
requirements, such minimum
requirements for enumerated
agricultural commodities, other than
milk and its products, as will effectuate
in the public interest the orderly
marketing of such agricultural
commodities. The order proposed herein
can only be made effective if the
Secretary finds, on the basis of the
evidence at the hearing, that such order
and all of the terms and conditions
thereof will tend to effectuate the
declared policy of the Agricultural
Marketing Agreement Act of 1937. It is
not contemplated that the intent of the
quality and container regulations
proposed herein would be to prevent
good quality product from reaching the
market. However, it is in accordance
with the declared policy of the Act to
keep low quality, ungraded, immature
fruit off the market.

This recommended decision will
discuss the various aspects of the record
evidence which is relevant and material
to the issue of whether adoption of the
proposed marketing order for California
kiwifruit would tend to effectuate the
declared policy of the Act. Such
evidence includes a brief explanation of
the issues of fact and law, a history of
the industry and the commodity
proposed to be regulated (including
volume of production, returns realized
by growers, information relating to
marketing, and other factors). Also
discussed are problems which the
industry is facing and how the
recommended order is expected to
alleviate these.

The proposed marketing agreement
and order (hereinafter referred to
collectively as the “order”) were
formulated on the record of a public
hearing held at Sacramento, California,
during the period of February 6-15, 1984.
Notice of the hearing was published in
the November 30, 1983, issue of the
Federal Register. The notice of hearing
set forth a proposed order submitted by
the Kiwifruit Growers of California, Inc,,
on behalf of producers and handlers of
kiwifruit grown in the proposed
production area. The notice also
contained proposals submitted by Mr.
Al Caldwell of Kelseyville, California,
and by the Agricultural Marketing
Service, Mr. Caldwell attended the
hearing, but did not present evidence on
his proposals. However, Mr. Caldwell's
proposals were in large measure
incorporated by the Kiwifruit Growers
of California, Inc. (hereinafter referred
to as the proponents) in its testimony,
and will be treated in the discussion of
the proponent’s proposals in this
recommended decision.

Small Businesses

As stated in this notice of hearing,
interested persons were invited to
present evidence at the hearing on the
probable regulatory and informational
impact of the proposals on small
business. Based on the record evidence,
a sizeable majority of both kiwifruit
handlers and kiwifruit growers could be
considered small businegses for
purposes of the Regulatory Flexibility
Act (Pub. L. 96-354) (RFA). In that
regard, considerable testimony was
presented concerning the various
operations with regard to kiwifruit such
as packing, storing and shipping and
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their corresponding costs, and although
such costs exhibited some variation,
there was general agreement on the
operations involved. However, no clear
relationship could be drawn between
the size of packers' and shippers’
businesses and the corresponding costs.

The purpose of the RFA is to fit
regulatory action to the scale of
businesses subject to such action in
order that small businesses will not be
unduly or disproportionately burdened.
The Agricultural Marketing Agreement
Act requires the application of uniform
rules to regulated handlers. Marketing
orders and rules proposed thereunder
are unique in that they are normally
brought about through group action of
essentially small entities for their own
benefit, Thus, both the RFA and the
Agricultural Marketing Agreement Act
are usually compatible with respect to
small business entities. This is
especially true in this proceeding since it
deals mostly with small business
entities and since the regulatory scheme
proposed herein is considered to be the
minimum necessary to accomplish the
purposes of both the proposed order and
the Agricultural Marketing Agreement
Act of 1937.

While the order recommended herein
would impose some regulations on
affected businesses and the number of
such businesses may be substantial, any
added burden should not be significant
vis-a-vis the added benefit which should
accrue to such businesses. The expected
impact on persons acting in a handling
capacity who could be classified as
small businesses is discussed further in
this recommended decision. In
summary, the testimony is that the order
should be operated in as efficient and
economical a manner as will tend to
effectuate the declared policy of the act.
In this way all entities, small and large
would be subject to minimal regulatory
requirements as a result of the order.
Also, the record evidence is that there is
no practical means of exempting small
businesses from the order and the
regulations, and still carrying out the
declared policy of the act. However, as
discussed in the material issues, the
proposed order would contain the
authprity to exempt from regulation
special purpose shipments, and the
order should be operated in a way that
would incorporate sound business
practices and efficiencies which
minimize the burdens on all regulated
business entities, .

With respect to small businesses that
are now kiwifruit growers or handlers,
the impact of the proposed order would
be different, Some such businesses,
including vendors of fruit to the public

or those who sell products containing
kiwifruit to the public, would experience
increased costs due to the marketing
order because lower quality fruit that
costs less would no longer be available
to them. The magnitude of these added
costs are difficuli to quantify and are
speculative. Moreover, they are
counterbalanced by the advantages to
small businesses that are kiwifruit
growers who will benefit from the order
and by the likelihood that small
businesses that are not kiwifruit
growers will benefit from the order due
to increased public acceptance of and
demand for kiwifruit and products
containing kiwifruit encouraged by the
order.

The act does not regulate the growing
of commodities, but several witnesses
testified that some growers—in their
capacity as growers—might incur
additional costs resulting from
marketing order regulations. Under such
regulations, those growers might choose
to systematically prune their vines
during the growing seasons, and
possibly engage in other cultural
practices, such as thinning, in order to
produce fruit which is larger, better
quality and more uniformly shaped.
Application of such practices could
result in added costs. The testimony is,
however, that most growers presently
engage in some or all of those activities
as a means of increasing the percentage
of fruit which will be packed and
shipped by handlers. This is necessary
because of the very sizeable differential
in prices received by growers for fruit
which meets the currently voluntary
U.S. Standards for Kiwifruit as
compared with fruit which does not
meet those or similar standards. The
record indicates that a large percentage
of the California Kiwifruit crop is
currently packed and shipped according
to such standards. Between 70 and 80
percent of the crop is presently covered
by the voluntary standards. This
program has been salutary but not as
effective as possible or desirable. All
fruit shipped or sold under the voluntary
standards may not actually conform to
those standards, thus undermined buyer
and consumer confidence in the product.
A mandatory program of the type
envisioned by this order would insure
that all kiwifruit sold is of higher quality
and actually conforms to the standards.
Also, the record evidence indicates that
if such standards were required under
an order they would promote sales of
additional quantities of kiwifruit. This is
because inferior quality fruit would no
longer be sold. Such fruit discourages
consumers from trying or purchasing the
fruit and thus lessens demand for and

price for all kiwifruit. In addition,
demand for higher quality kiwifruit
would be increased by the elimination
from the market of alternative, lower
quality product. Thus, it can be
concluded that to the extent growers
and handlers might incur some
additional costs under the proposed
program, they would also benefit from
the more orderly marketing conditions
likely to result. Although consumers
would no longer have available to them
cheaper, low quality fruit, on balance
consumers would benefit from the more
uniform and dependable quality of the
fruit available for purchase.

There may be some growers who
choose to minimize the use of pruning,
thinning, and other cultural practices
which result in a greater portion of
substandard fruit. However, this fact
does not offset the preponderance of
evidence which supports the proposed
program.

Introduction

During the hearing on the proposal
which lasted 9 days, a number of
witnesses ranging from economists to a
consumer representative, testified on the
behalf of proponents in favor of a grade
and quality marketing order program for
kiwifruit. Proponents emphasized that
the young kiwifruit industry needs a
marketing order with mandatory quality
standards if it is to survive and grow
and offered substantial evidence in
support of their position.

In summary, the proponents testified
that at the time of the hearing there was
fruit of poor quality, which was
immature and small or misshapen in the
marketplace, and such fruit has had the
effect of undermining trade confidence
with respect to both the level of
purchases and the corresponding prices
buyers are willing to pay. Off quality
fruit brings down the price of all fruit
and reduces demand. This is the case
because consumers who have not
purchased the fruit before are “turned
off" by unattractive fruit and thus are
less likely to try the new product.
Repeat purchases may also be
discouraged by fruit that is unappealing
in appearance or taste. In addition, off-
quality fruit is a cheaper alternative
which forces vendors to lower the price
of the higher quality fruit because of the
presence of the competitive fruit which
some consumers may purchase. The
proponents further testified that with a
marketing order, the California kiwi
industry would be able to provide
consumers with consistently good
quality kiwifruit which in turn would
stimulate repeat purchases. Also,
standardized good quality would better
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lend itself to ongoing market promotion
efforts, and thus, give the industry the
opportunity to market inceased supplies
of kiwifruit.

The record also contains a great deal
of material regarding the arguments and
position of non-proponents in opposition
to the proposed regulatory scheme
contemplated by the order. Non-
proponents testified that the proponents’
evidence was not clear and convincing,
and that currently there is a market for
all California kiwifruit, Also, U.S.
Standards for Grades of Kiwifruit are
currently in effect and may be used as
needed on a voluntary basis. Thus, an
orderly market for California kiwifruit
currently exists and there is no need for
a marketing order. In addition, a
marketing order would, in their view,
unnecessarily remove edible fruit from
the market and adversely affect
consumers. It would also impact on
growers, particularly small growers, in
that they could not sell all the fruit they
produce. The non-proponents testified
that an order would regulate growers in
that they would be forced to engage in
costly cultural practices intended to
increase the amount of fruit which
would meet marketing order
requirements. Also, the order would
discriminate against growers in parts of
California with lower yields or higher
costs. Finally, they testified that the
order would be contrary to the act,
Secretary's Memorandum 1512~1, and
the Regulatory Flexibility Act, and
cannot be recommended in the absence
of proper calculation of the parity price.

These and other issues raised {y both
proponents and non-proponents of the
recommended order were considered in
formulating this recommendation.
However, they were not considered to
be of weight sufficient to counterbalance
the benefits of an order, as set forth in
this proposed decision and in the record.
It should be understood though, that the
proposed order may not be used to
control the supply of kiwifruit sold. The
proposed order may have some effect
upon supply, but none of its provisions
are designed to effect supply and are not
to be used to accomplish that end.

Material Issues

The material issues presented on the
record of the hearing are as follows:

(1) Whether the marketing of kiwifruit
grown in California is in interstate or
foreign commerce or directly burdens,
obstructs, or affects such commerce;

(2) Whether the production and
marketing conditions affecting kiwifruit
are such that they justify a need for a
marketing order under the Agricultural
Marketing Agreement Act of 1937, as
amended;

(3) What definition of the commodity
and the determination of the production
area to be covered by the proposed
order should be;

(4) What the identity of the persons
and the marketing transaction to be
regulated should be; and

(5) What specific terms and provisions
of the proposed order should be
including, but not limited to:

(a) The definitions of terms used
herein which are necessary and
incidential to attain the declared policy
and objectives of the act;

(b) The establishment, maintenance,
composition, procedures, powers, duties,
and operation of the Kiwifruit
Administrative Committee (hereinafter
referred to as the “committee”) which
shall be the local administrative agency
for assisting the Secretary in the
administration of the proposed order.

(c) The authority to incur expenses
and the procedure to levy assessments
on handlers to obtain revenue for paying
such expenses;

(d) The method of regulating the
handling of kiwifruit grown in the
production area;

(e) The authority for inspection and
certification of shipments of regulated
kiwifruit; i

(f) The establishment of requirements
for handler reporting and recordkeeping;

(g) The requirement of compliance
with all provisions of the proposed order
and with regulations issued under it;
and

(h) Additional terms and conditions as
set forth in § .62 through § .71 of the
Notice of Hearing published in the
Federal Register of November 30, 1983
(48 FR 54032) which are common to all
marketing agreements and marketing
orders, and certain other terms as set
forth in § .71 through §.73 which are
common to marketing agreements only.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on the record of the hearing:

(1) Commerce

Except for a very limited production
elsewhere, the commercial crop of
kiwifruit in the United States is
produced within the State of California.
Almost all such production is shipped in
fresh market channels. An estimated
14,000 tons was produced in California
in 1983. This amount is slightly below
the 15,500 tons in 1982, but substantially
above the 5,300 tons produced in 1980,
the first year the U.S. Department of
Agriculture (U.S.D.A.) issued kiwifruit
crop reports.

In 1982, the latest year for which some
information is available, about 2.0 to 2.5

million flats (seven pounds of fruit each)
including imports, were marketed in the
U.S. The Federal-State Market News, op
the basis of a handler survey, reported
total shipments of California kiwifruit of
2,603,000 flats. This amount includes
1,110,000 flats shipped to domestic
markets and 1,493,000 flats exported.
The Market News data, however,
exclude unreported additional quantitieg
of kiwifruit understood to have been
sold in domestic outlets, primarily in
California. Based on the record
evidence, it can be assumed that a
significant portion of such unreported
fruit was probably of lower grades and
smaller sizes.

The record indicates that California
kiwifruit is shipped to the major markets
in U.S. primarily during the period
November through April. Some of the
California production is sold by packers
directly to supermarket chains and
independent retailers, However, the
marketing of California kiwifruit, which
is a relatively new commodity, relies
heavily on brokers, wholesalers and
firms specializing in a variety of fruits
and vegetables. Many of these sales
take place at the Los Angeles terminal
market. Buyers nationwide are able to
participate in one-stop shopping for as
many as 25 to 60 produce items on one
truck when buying in this manner, and
in this way large quantities of California
kiwifruit are shipped outside the state
from Los Angeles. On the other hand,
some California kiwifruit shipped to Los
Angeles is in turn shipped to other
markets within California. Thus,
California packers who ship fruit often
have no knowledge of the final
destination of the fruit.

The prices received at Los Angeles
(and other) terminal markets affect
prices and sales thronghout the U.5.
This is particularly noticeable when one
seller offers fruit at less than the
prevailing prices. When this happens,
other sellers often find it necessary to
lower their own prices or lose sales.
Proponent witnesses indicated the price
changes were quickly reported and often
immediately affected the very
competitive wholesale market for
kiwifruit.

The record evidence shows that any
handling of California kiwifruit in fresh
market channels exerts an influence on
all other handling of such kiwifruit in
fresh form. Sellers of kiwifruit, as of
other commodities, endeavor to conduct
their businesses so as to secure
maximum returns for the kiwifruit they
have for sale. Shippers and other gellers
continually survey all accessible
markets so that they may take
advantage of the best possible
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opportunity to market the fruit, and as
mentioned above, to price their fruit
competitively, Market within the Senate
of California provide opportunites to
dispose of kiwifruit in the same way as
in other U.S. and export markets. The
sale of a quantity of kiwifruit in
California exerts an influence on all
other sales of kiwifruit in other states.
To regulate only shipments of kiwifruit
to markets outside California would
cause lower quality fruit to be marketed
within the State. This would likely
depress California prices and possibly
burden California markets with low
quality fruit which would compete with
and lower the price of higher quality
fruit. This would have the resultant
effect of depressing the prices for
kiwifruit sold in interstate markets
because it would be difficult to maintain
higher prices for the rest of the market
when one significant segment of the
market has lower prices.

Therefore, it is hereby found that all
handling of kiwifruit grown in the
production area is either in the current
of interstate or foreign commerce or
directly burdens obstructs, or affects
such commerce. Hence, except as
hereinafter otherwise provided, all
handling of all kiwifruit grown in the
production area should be subject to the
proposed order.

(2) Need for @ Marketing Order

Kiwifruit was first planted on a
commercial basis in California in 1967.
Currently, there are between 6,000 to
8,500 acres planted and at least 630
kiwifruit growers. In 1982, at least 2,579
acres were non-bearing. A proponent
witness testified that the yields of some
acreage which is classified as *‘bearing”
will in fact continue to increase in the
near future, since kiwifruit vines reach
full production in about seven years. On
average the vines live 25 to 30 years.
Industry witnesses testified that
commercial production in California has
increased from packouts of 300,000 flats
in 1977 to the current levels which
exceed 3,000,000 flats annually. This
level can be expected to double in the
next several years when the current
acreage becomes full bearing. Although
the industry has been able to increase
the domestic and international market
lor California kiwifruit, as demonstrated
by these fugures, the considerable likely
increases in production in the near
future may prove difficult to market and
threa_tc;n to create disorderly marketing
conditions, Such conditions would lower
prices and grower returns and result in
market fluctuations that could affect the
availability to the consumer of the fruit.
Moreover, although most kiwifruit
growers have not yet experienced

significant difficulty in marketing their
product and the industry has not yet
experienced chronic surplus problems
and has thus far been generally
profitable, this may well change in the
future because of likely increases in
production that will be greater than
market requirements or not be
marketable at profitable prices.

With respect to foreign production,
New Zealand currently leads the world
in commercial acreage with

. approximately 30,000 acres followed by

Italy (6,400 acres) and France (2,500
acres). Kiwi production also occurs in
Creece, Japan, Australia and Chile. New
Zealand pioneered commercial kiwifruit
production and marketing, and other
countries have joined in the significant
commercialization of kiwifruit only in
recent years. In that regard, New
Zealand has supplied virtually all of the
kiwifruit which is marketed in the U.S.
during the period May through October.
A representative of the New Zealand
consulate in San Francisco testified that
the New Zealand Kiwifruit Authority, a
statutory body which represents the
interests of New Zealand growers, sets
quality standards, and conducts an

.advertising and promotion program for

kiwifruit exported to the U.S. He said
that the Authority believes that its
standards, and any mandatory
standards under a marketing order for
U.8. kiwifruit, would help establish and
expand the still largely untapped market
for a relatively unknown fruit. The
witness estimated annual U.S, per
capita consumption for kiwifruit to be
about 40 grams. This amount is far less
than the annual per capita consumption
for other fruits such as strawberries
(1,300 grams) and avocados (600 grams).
The witness predicted that New
Zealand would continue to promote its
kiwifruit in the U.S. and regulate quality
and other factors. It was stated by
various witnesses at the hearing that
kiwifruit from New Zealand is
consistently larger, more uniformly
shaped and better quality than a
significant portion of California
kiwifruit.

The record indicates that both the
expected increase in production in the
U.S. and other countries, and the
continued presence in U.S. markets of a
large quantity of New Zealand kiwifruit
which is consistently are of a high
quality and large size, influence the
marketing of California kiwifruit.
California growers received an average
$920 per ton for their 1982 crop of
kiwifruit. This is less than half of the
average returns in 1981 ($2,000) and 1980
($2,400). The proponents of the proposed
order also testified that their gross

returns per acre had dropped from
$5,088 in 1980 to $4,057 in 1982. Although
yields are expected to continue to
increase in the next several years, the
testimony is that it is unlikely under
present marketing conditions that such
receipts will increase marketedly if at
all over the 1981 and 1982 levels. On the
other hand, kiwifruit production requires
sizeable cash outlays, and some
kiwifruit may have been sold below
even the lowest stated production and
harvesting costs:

Witnesses testified that shipments of
low quality California kiwifruit have
reduced the marketability for all
California kiwifruit and have caused the
recent decline in prices. Some kiwifruit
on the market has been observed to be
immature or to have serious quality
defects which make it unfit for human
consumption. Other fruit is misshapen or
of small sizes. These characteristics are
considered undesirable by many U.S.
consumers, and are virtually absent
from the competing New Zealand
kiwifruit.

Several witnesses noted that in a
given year, the last shipments in
October of New Zealand kiwifruit tend
to command higher prices for a given
size and grade than for similar early
California kiwifruit for sale at the same
time. This is because most buyers
believe that New Zealand fruit is of
consistently higher quality. For example
in November1982 New Zealand kiwifruit
was sold in the U.S. for prices which
were $3.00 or more or flat f.0.b. above
those for California kiwifruit (a
difference of approximately 30%). Also,
during the same period large quantities
of low grade California kiwifruit
appeared on the Los Angeles terminal
market. Poor quality fruit usually will
not hold well in storage, and is shipped
quickly to that market. The presence in
the market of such fruit cause prices to
decline. The record indicates that lower
prices for such fruit also affect the prices
of higher quality fruit which must
compete with it. This is the case
because some consumers will be
discouraged from purchasing any
kiwifruit because of the unappealing
appearance or taste of the lower quality
fruit, thus lowering overall demand and
price for the product. In addition, those
consumers who desire to buy the lower
quality fruit because it costs less may
not purchase the higher quality fruit,
thus lowering demand for and price of
the latter.

To counteract the depressed prices
early in the season, some packers store
their fruit in cold storage and ration
their shipments to domestic markets
through a period extending as far as
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April of the following year. Also,
shippers may ship much of the highest
quality and largest sized kiwifruit to
foreign markets where they can
command higher prices.

Given the expected increased
competition for foreign markets, packers
and others who sell California kiwifruit
believe they need to ship greater
quantities to U.S. markets. To this end
the California Kiwi Commission was
established in 1980 to promote
California kiwifruit. However, those
promotion efforts were probably made
less effective by sales of low quality and
unattractive fruit because such sales
discouraged repeat purchases. In
September 1982, at the request of the
industry the USDA issued the U.S.
Standards for Grades of Kiwifruit. Those
standards were first used on a voluntary
basis to market the 1982 crop. However,
the record indicates there has been fruit
marketed which in fact does not meet
those standards. As discussed above,
this is detrimental to the kiwifruit
industry because it lowers the prices
received for all kiwifruit. Also, some
fruit inspected and certified at time of
packing as U.S. No. 1 or No. 2 may not
be shipped for several months and may
deteriorate in quality during storage or
subsequent handling. Thus, buyers
receive fruit which does not meet the
specified standards, and grower's
returns may not even cover harvesting
and packing costs, especially when the
fruit is shipped on a consignment basis.

Taken together, these practices seem
to undermine trade confidence. Several
witnesses testified that often buyers are
unwilling to pay prices appropriate for
good quality kiwifruit and to increase
purchases either because they would
prefer the cheaper, lower quality fruit or
because they are “turned off” by the
lower quality, unattractive fruit. It was
testified that consumers who purchase
kiwifruit in supermarkets and chain
stores, and the food service trade (which
sells food for consumption outside
consumers' homes) generally demand a
reliable supply of a uniform, high quality
product. In response to this, the trade is
demanding a continuity of supply of
good quality kiwifruit with standarized
characteristics as a condition of future
sales. For the retail trade, such good
quality, continuity, and standardization
are also cost effective, since flawed fruit
which does not sell must usually be
discarded. The resulting losses are
incorporated into a store’s gross margin
and translated as higher prices to the
consumer. Thus, it is of primary
importance for the retail trade to be
quality conscious in its fresh fruit
purchases.

Therefore, in order to maintain and
expand the market for kiwifruit, it is
necessary to authorize regulations with
respect to minimum grade, size and
quality which will facilitate orderly
marketing conditions for California
kiwifruit. The testimony is that while
there may be a market for some fruit of
lower quality, the presence of that fruit
in the market place, except in certain
outlets such as roadside stands and
certified farmers markets as later
discussed, contributes to digorderly
marketing conditions because it lowers
the price received for all kiwifruit and
discourages growth in consumer
acceptance of the product. Moreover,
prices received for that fruit are
substantially less than those received
for higher guality fruit. Thus, it is
unlikely that most growers could sustain
themselves if a large portion of their
returns were derived from the sale of
low quality fruit. In addition, the
testimony was that growers can improve
the quality of their crop and increase the
packout percentage through appropriate
cultural practices, including pruning and
thinning. The benefits to growers in the
form of higher returns and the
development of repeat sales from the
marketing of fruit of good grade and size
rather than off-grade and small sized
fruit, is expected to offset the increased
cost of the good cultural practices. Also,
these growers would be better able to
supply additional guantities of good
quality and large sized fruit for
consumption. For this reason,
authorizing minimum grade, size, and
quality regulations would tend to
effectuate the declared policy of the act
and would be in the interest of
producers and consumers.

The containers used in the shipment
of kiwifruit include such receptacles as
boxes, bags, trays,and master containers
such as three-layer lugs, but new or
modified containers continue to be
developed and used. Evidence was
offered that some shippers may use
unsatisfactory techniques that bruise or
injure kiwifruit in filling or transit. Also,
they may mismark or partially fill
containers or pack fruit not
representative of the size or quality
marked on the containers. Such
practices are not only misleading to the
buyers, but also tend to destroy trade
confidence, reduce demand, and
contribute to disorderly marketing
conditions. Another problem results
from shippers making small reductions
in the dimensions of the tray, box, or
other packing container. The resulting
container might closely resemble the
standard package, but the individual
fruit could be one or more sizes smaller

than fruit normally contained in a
standard container. This practice also
destroys trade confidence and leads to
confusion in the marketplace.
Specifications of the size, capacity,
dimensions, markings, and pack of
containers used in the marketing of
California kiwifruit would provide a
means of maintaining trade confidence,
establishing orderly marketing, and
improving returns to growers.

Exercise of the authority to regulate
the quality of shipments and to establish
uniform containers for such shipments
could assure the availability of good
quality fruit and encourage additional
production of kiwifruit. Thus, although
some consumers would be deprived of
the opportunity to purchase cheaper,
lower quality kiwifruit, this factor is
outweighed by the benefit to consumers
of having additional kiwifruit of uniform
quality in the marketplace.

In view of the foregoing, it is
concluded on balance, that the proposed
order would tend to establish orderly
marketing conditions for kiwifruit
which, consistent with the declared
policy of the act, would be in the pubiic
interest, by increasing returns to the
growers and insuring that only higher
quality kiwifruit reaches the market.

(3) Definition of Commadity and
Determination of Production Area

The term "Kiwifruit” should be
defined in the order to indentify the
commodity to be regulated, and as used
in the proposed order, refers to all
varieties of the fruit classified
botanically as Aciinidia chinens:s,
Planch. The kiwifruit is a small fruit,
about the size of a lemon. It is native to
China, but New Zealand is the largest
commercial producer. The plants consis!
of either male or female vines.
Generally, growers plant eight vines
which produce female flowers capable
of producing fruit to every one male
plant that provides the pollen for cross-
pollination.

The term “variety" should be defined
in the order to mean and include all
classifications or subdivisions of
kiwifruit. The definition is necessary to
provide authority for different
regulations for different varieties of
kiwifruit in the event such different
regulations are deemed appropriate. The
record indicated that the need for
different regulations for different
varieties of fruit did not appear to be
required at the present time but the
introduction of new varieties may, in the
future, pose such a need. The Hayward
variety is the dominant commercial
variety at the present and accounts for
almost all of the vines in California.
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Other varieties include Abbott, Allison,
and Monty, which are similar to the
Hayward in shape, and Bruno which is
long and finger-like.

The term “production area'should be
defined in the order to mean the State of
California. The record evidence
indicates that kiwifruit is now produced
in over 30 California counties, and that
is could be grown throughout almost all
of the State. Although the soil and
environmental conditions, and thus
yields, vary among counties, the
kiwifruit grown in a given county cannot
be readily distinguished from that grown
in another part of the State. Moreover,
for purposes of marketing, kiwifruit from
all areas of the State are commingled
and buyers do not customarily buy
kiwifruit from one part of the State to
the exclusion of kiwifruit grown in
another part. Thus, the marketing of fruit
from one part of California affects the
marketing of fruit grown in another.
Therefore, it is concluded that the State
of California is the smallest regional
production area that is practicable
consistent with carrying out the
declared policy of the act. It should be
noted that although yields vary within
the production area, the percentage of
fruit which meets various grade and size
standards does not differ significantly
by location. The definition of
“production area”, as recommended
herein, differs from that contained in the
notice of hearing which also included
that State of Oregon. Inclusion of
Oregon in the production area was not
supported by the proponents at the
hearing. The record shows that while
there is some kiwifruit production in
Oregon (and possibly South Carolina),
production in Oregon is minor and has
little or no impact on the handling and
marketing of fresh kiwifruit. There is no
evidence to justify including Oregon in
the regulated production area, and little
possibility that such production would
prevent a marketing order for kiwifruit
grown in California from effectuating
the declared policy of the act. The
proponents indicated that at some future
time, consideration of enlarging the area
might be appropriate if production in
another state became a significant factor
in the marketplace. Any such change,
however, would have to be
accomplished through the formal
rulemaking process, and would
necessitate a referendum of growers in
the manner preseribed in the act.

(4) Persons to be Regulated

The term “handler” is Synonymous
with “shipper” and should be defined to
:x}-ﬁfqufy the persons who handle
«iwifruit and thus would be subject to
the ordep, including payment of

assessments. Such term should apply to
any person, except a common or
contract carrier transporting kiwifruit
owned by another person, who performs
any of the activities within the scope of
the term “handle”, as hereinafter
defined, and places kiwifruit in the
channels of commerce.

The term “handle” should be defined
to identify those activities which should
be regulated in order to effectuate the
declared policy of the act. Except as
exempted, such activities include all
phases of selling and transporting which
place kiwifruit in the channels of
commerce within the production area or
from the production area to any point
outside the production area. The
handling of kiwifruit can begin as early
as the time of picking from the vines and
includes each of the successive selling
and transporting activities until the fruit
reaches its final destination. The
performance of one of more activity
such as selling, consigning, delivering, or
transporting by any person, either
directly or through others, should
constitute handling.

There are some sales of kiwifruit on
the vine. However, it is usual after
picking for the fruit to be transported to
a packinghouse prior to sorting, grading
and packing. The grower, in such
instances, relies on the person (who may
or not be a grower) who prepares the
kiwifruit for market to see that the fruit
meets all applicable requirements for
marketing. Such activities are, however,
preliminary to placing the kiwifruit in
marketing channels. The testimony was
that it would not be practical, and would
unnecessarily complicate the
administration of the order, to require
persons engaged in the preparation of
kiwifruit for market to meet program
requirements unless the fruit is placed in
the current of commerce by such
persons. The record evidence is that the
transporting of field run kiwifruit from a
vineyard to a packinghouse, to be
prepared for sale, and the actual sorting,
grading, packing or other preparation of
kiwifruit for sale, do not constitute
handling activities and thus, should be
excluded from the definition of
“handle", Similarly, neither the
transporting of kiwifruit from the
packing house to a cold storage facility
nor the act of storage within the
production area constitute a handling
activity. However, the record suggested
that the committee, with the approval of
the Secretary, may require notification
of such transporting in advance by the
packing house operator unless the
kiwifruit has been inspected and
certified as conforming with the
applicable regulations.

Kiwifruit may be sold after packing at
the vineyard where grown, or at a
packinghouse to others who transport
the fruit from such points to markets
within or without the production area.
The sale or delivery of kiwifruit to such
persons, and the subsequent movement
to market, are handling activities.

The record evidence indicates that the
primary responsibility for determining
whether a particular lot of kiwifruit
conforms to the applicable regulations
should rest with the first person who
ships or otherwise places such lot, or
causes it to be placed, in the current of
commerce. In most cases, that person
would be the packer who was
responsible for grading and preparing
the kiwifruit for market, However, all
subsequent handlers within the
production area also should be
responsible for meeting any regulation
not previously satisfied when such
persons handle the kiwifruit. This can
be readily ascertained by determining
whether kiwifruit have been inspected
and certified as meeting such
regulations or by having them inspected
as discussed in material issue (5)(e).
Several witnesses thought such
requirements were vague and excessive.
However, full compliance with
marketing order regulations is necessary
to effectuate the policy of the act. Each
and every person involved in the
handling activity should be able to
assure that the particular requirements
have been met. This has not proven to
be an unreasonable burden on handlers
of the other commodities regulated
under existing marketing orders.

In any event, all order requirements
must be met by a handler prior to
shipment of kiwifruit from the
production area to a point outside the
production area, The testimony was that
inspection or compliance activities
outside the production area would be
difficult to carry out and administer.
Kiwifruit may be stored by a purchaser
outside the production area for extended
periods of time and might sustain some
deterioration during such storage.

Thus, the marketing of low quality
fruit could result even if the fruit met the
order requirements when it was shipped
outside the production area. However,
this is an unlikely possibility because of
the adverse economic incentive of such
action to the handler. The inspection
and certification requirement provides
the assurance that fruit shipped out of
the production area would meet
minimum standards, Good commercial
handling of the fruit thereafter would
assure delivery of quality fruit to
consumers,
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(5) Specific Terms and Provisions of
Proposed Order

(a) Certain terms and provisions of the
proposed order should be defined and
explained for the purpose of designating
specifically their applicability and
limitations whenever they are used.
Many of the features of the order
discussed below are ministerial,
procedural or administrative in nature.
Thus, they are based at least in part on
the experience of the Department with
respect to the most efficient and
effective way in which such ministerial,
procedural or administrative functions
can best be performed in order to
accomplish the objectives of the act and
of the proposed order.

“Secretary” should be defined to
mean the Secretary of Agriculture of the
United States or any other officer or
employee of the United States
Department of Agriculture who may
now, or who may hereafter, be
authorized to act for the Secretary. The
inclusion of other employees and
officers under the term is in recognition
of the fact that it is physically
impossible for the Secretary to attend
personally to all matters over which the
Secretary is given responsibility.

“Act” should be defined to provide
the correct statutory citation for the
Agricultural Marketing Agreement Act
of 1937, as amended. This is the statute
under which the proposed regulatory
program is to be operative and avoids
the need for referring to the citation
throughout the order.

The definition of "person’ should
follow the definition of that term as set
forth in the act, This will insure that the
term will have the same meaning in the
order as it has in the act.

The term “grower” should be
synonymous with producer and should
be defined in order to identify those who
are eligible to vote for, and serve as,
grower members or alternates on the
committee and to vote in any
referendum. The term should mean any
person who produces kiwifruit for the
fresh market within the production area
and has a proprietary (financial) interest
in the crop. Each business unit (such as
a corporation, partnership, or
community property arrangement)
should be considered a single grower
and should have a single vote in
nomination proceedings and referenda.
However, for purposes of serving on the
committee, the notice of hearing
contained a proposal which specified
that the term “grower” should include
only those who have a proprietary
interest in the production of at least one
bearing acre or 145 bearing kiwifruit
vines. However, this is not

recommended. Growers should have
sufficient interest in the order to
nominate appropriate members to the
committee rather than rely on order
provisions to exclude persons from
serving. Furthermore, a proponent
witness stated that he knew of few
plantings of kiwifruit of less than one
acre, and it was unlikely that there
would be many in the future. Hence,
there appears no need for such a
qualification,

The term “fiscal period" should be
synonymous with “fiscal year” and
should be defined to mean the annual
period for which financial records of the
Kiwifruit Administrative Committee are
maintained. The period should also be
used in fixing the terms of office of
committee members and alternates. The
committee should establish this period
as to allow sufficient time prior to the
time kiwifruit is shipped in order to give
the committee an opportunity to
organize and develop information
necessary for its function during the
ensuing year. However, it should
minimize incurring expenses during a
fiscal period prior to the time
assessment income is available to
defray such expenses. The testimony is
that the fiscal period should be the 12
month period beginning Auvgust 1 of one
year and ending the last day of July of
the following year. However, if
necessary to improve the committee’s
management or for other reasons, based
on experience once the order is
established, it may be desirable to
establish a fiscal period other than one
ending on the last day of July. Thus,
authority should be included in the
order to provide for such establishment
of a different fiscal year if recommended
by the committee and approved by the
Secretary. In any event, the beginning
date of any new fiscal period should be
sufficiently in advance of the harvesting
seasons to permit the committee to
formulate its marketing policy and
perform other administrative functions.
Also, it should be recognized that if at
some future date there is a change in the
fiscal year, such change could result in a
transition year being more or less than
12 months. If the order is issued after
August 1, 1984, but is made effective in
time to regulate the 1984 crop, the initial
fiscal year should end on July 31, 1985,
so that the subsequent fiscal peried
would begin August 1, 1985.

The term "“committee” should be
defined to identify the administrative
agency—the Kiwifruit Administrative
Committee—established under the
provisions of the order. Such a
committee is authorized by the act, and
this definition is merely to avoid the

necessity of repeating the full name each
time it is used.

“District” should be defined as set
forth in the order to provide a basis for
the nomination and selection of
committee members. The districts (i.e.,
the geographical divisions of the
production area as established and as
set forth in the order) are the same as
those proposed in the notice of hearing
except for District 9, the State of
Oregon, which as previously discussed,
should not be included in the production
area. The eight California districts are
identical to those adopted by the
California Kiwifruit Commission. The
individual districts were devised on the
basis of 1981-82 season production data.
Although there is variation in production
among the districts, the testimony was
that the districts which currently have
the lower productions levels have the
potential of producing more kiwifruit
than the districts currently with greater
production. However, the committee
with approval of the Secretary may
restructure the districts on the basis of
current production. In addition, the
order should also provide additional
committee representation for the
districts with the greatest production as
discussed in material issue 5(b).

The term “pack” should be defined to
mean the specific arrangement, size,
weight, count, or grade of kiwifruit in a
particular type and size of container, or
combination of the above; for example,
US No. 1 grade, a count of 36 fruit and
packed in a flat or single tray-type
container. Such a container is fitted with
a plastic tray having individual
compartments for each fruit. Other
examples of packs currently in use are
20 one pound cello bags in a master
container and a 20 pound container
filled with loose fruit. Regulation of pack
is discussed in material issue (5)(e).

“Container" should be defined to
mean a box, bag, crate, lug, basket,
carton, package or any other receptacle
used in the packaging or handling of
kiwifruit. The term would also include
other unnamed receptacles such as
trays, and master containers guch as
three-layer lugs. A definition of this term
is needed to serve as a basis for
differentiation among the various
shipping receptacles in which kiwifruit
are shipped to the fresh market w:hich
would be used in conjunction with the
proposed authority to regulate
containers as discussed in material
issue {5)(e).

(b) Pursuant to the act, it is desirable
to establish an agency to administer the
order locally as an aid to the Secretary
in carrying out the declared policy of the
act. The term "Kiwifruit Administrative
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Committee" is a proper identification of
the agency and reflects the character
thereof. It should be composed of 12
members. A committee of 12 members,
of which one would be a public member,
and the other growers, would be
sufficiently large that adequate and
equitable representations could be
provided for all kiwifruit producing
areas of California. At the same time,
the expense involved in connection with
meetings of a committee of this size
would be reasonable. It was recognized
that only handlers may be regulated
under the provisions of the Act.
However, kiwifruit are handled for the
account of the grower, and in effect, the
grower is the one most concerned with
regulations. Thus, the record indicates
that the growers should have the
responsibility of deciding both the
regulations to be recommended to the
Secretary and other administrative
activities to undertaken. One grower
member and one alternate should
represent each of the eight districts in
California.

In addition, the record evidence is
that three additional committee
members and their alternates be
selected from the three highest-
production districts with a limit of two
committee members per district. Such
additional members would provide
sufficient representation for the major
producing areas and equal
representation throughout the State of
California to the extent possible. Based
upon the 1981-82 season production, the
total volume of kiwifruit produced in
California was 10,714,397 pounds. The
three districts which produced the
highest volume, and would be entitled to
one additional member, are District 2,
which produced 1,805,111 pounds of
kiwifruit, District 1, which produced
1,598,300 pounds; and District 8, which
produced 1,394,570 pounds. However,
the testimony is that the 1982-83
production, if known at the time when
the initial committee nominations are
made, should be used for the purpose of
allocating the three additional member
Positions. The testimony indicated that
major growing areas will become more

distinctive with the development of new -

vineyards being planted in the more
desirable areas. Ultimately the
difference in district production will
likely become much greater. Also,
industry statistics are expected to

tcome more accurate when various
‘ounty and state agencies include
kiwifruit production in their records and
annual reports,

The record evidence is that the
members and alternate members should

¢ growers, and a particular grower

should be eligible for only one position
on the committee so that it would not be
possible for more than one
representative of one growing operation
or entity to serve on the committee, It
was recognized that some growers are
shippers as well, but they should not be
excluded from serving on the committee.
Alternate members should be
authorized to act in the place and stead
of the member for whom that individual
is an alternate, or, in the case of districts

“with two grower positions, the other

member from the same district. For
example, for a given district with two
members and an alternate for each
position, if neither the member nor the
alternate for that member is present at a
committee meeting, but both the other
member and his or her alternate from
the same district attend the meeting,
then the alternate attending the meeting
shall serve for the other member.

However, no alternate shall serve fora

member from another district, and only
the alternate for the public member may
serve in the absence of the public
member.

The term of office of committee
members and alternates should be two
years beginning on August 1 of the year
of their selection and ending on July 31
of the second succeeding year, or at the
same time their successors have been
selected. However, the record evidence
is that the terms of those of the initial
members of the committee should be
different than contained in the notice of
hearing. One-half shall serve for one
year, and one-half shall serve for two
years, with the determination of the
terms of each member to be made by lot.
Except as otherwise provided in this
Order, however, the terms shall begin
August 1 and end on the last day of July.
Thus, the terms of office would be
staggered. Although the testimony was
that the determination of which six
members and their respective alternates
would serve one year terms would likely
be made by lot at the first meeting of the
committee, the respective terms of
offfice need to be determined before the
persons are selected by the Secretary.
Thus, nomination meetings may be a
more appropriate time for such
determination. Also, it was noted that
all member positions, including that of
the public member, should be subject to
such a determination. There was some
limited discussion in the record of the
number of consecutive terms that
members and alternates should be
permitted to serve. In order to promote
wider industry participation and
involvement in the administration of the
proposed marketing order, it is
advisable to limit the number of

consecutive terms a member or alternate
may serve. Six consecutive years, or
three two-year terms is the maximum
that an individual should serve. This
period allows sufficient time for a
member to become familiar with the
operations, role and functions of the
committee in order to allow
administrative continuity. At the same
time, a maximum of six years of
consecutive service will readily promote
member turnover and achieve greater
diversity and industry participation in
committee activity. Thus it is concluded
that members and alternates may serve
up to three consecutive two year terms
on the committee. Following three
consecutive terms, however, a person
should not be eligible to serve either as
a member or alternate member for a
period of two years.

In order to provide the kiwifruit
growers with an opportunity to express
their wishes, the record evidence is that
initial grower members and alternates
should be nominated with the use of
mail balloting or district meetings. The
nominations should be conducted by the
proponents immediately after issuance
of a referendum order a kiwifruit
marketing order. For the purposes of
such nominations the Secretary should
obtain names of growers from handlers.
In this way, a complete list of growers
may be compiled so that all may be
notified of the nomination proceedings.
Also, this list can be used by the
Secretary to conduct any referendum on
a recommended marketing order. If
nominations are not completed as
prescribed or by July 15, the Secretary
may select members on the basis of
representation provided in §—.20 of the
recommended order. Successors to the
initial members and alternate members
of the committee should also be
nominated through mail ballot or at
meetings of growers in each of the
districts, at the discretion of the
committee. Mail balloting and grower
meetings should be supervised by the
Kiwifruit Administrative Committee, or
at its direction. The testimony was that
the committee, because of its knowledge
of the industry, will be in the best
position to select the most advantageous
times to conduct such nominations.
However, the nominations should be
completed by June 15 or each year so
that the nominations may be submitted
to the Secretary before the expiration of
the term of office of the existing
committee members. The committee
should also be authorized to prescribe
procedures for conducting nominations
in order to ensure fairness to all
participating growers.
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Each grower, or the grower's duly
authorized employee, should be limited
to casting one vote for each position to
be filled on the committee from the
district in which he or she produces
kiwifruit. The grower or employee of
such grower must be present in order to
cast a vote, if the vote is taken at a
district meeting. There can be no proxy
voting. Any growers who have kiwifruit
vineyards in two or more districts must
choose the district in which they wish to
cast their vote and so notify the
committee. They should not be
permitted to vote in more than one
district annually. However, a multi-
district grower should be permitted to ,
change voting districts from year to
year. To do so, the grower should notify
the district committee member of the
district where the grower wishes to cast
a vote on or before July 15, of each year.
Also, it is recommended that proposed
order provide that the Secretary select
and appoint the public member and
alternate from qualified persons.
Historically, for orders currently in
effect, the Secretary has selected the
non-industry member from those
persons recommended to him by the
administrative committee. However, the
Secretary may appoint a public member,
and respective alternate from any of a
number of sources. The public and
industry at large, as well as the
committee, are encouraged to submit
nominees for consideration and action
by the Secretary. The public member is
to be a full participant in the affairs of
the committee, and is expected to vote
at all committee meetings.

The order should provide that the
members of the committee shall be
selected by the Secretary from persons
nominated or from among other
qualified persons. Also, it should
provide that in the event nominations
are not made within the time and in the
manner hereinafter specified in the
recommended order, the Secretary may
select members and alternates without
regard to nominations. Such selection
should be from qualified persons as
provided in the order. Each person to be
selected by the Secretary as a member
or as an alternate member of the
committee shall, prior to such selection,
qualify by advising the Secretary that he
or she agrees to serve in the position for
which nominated.

The order should provide a method for
promptly filling any vacancies on the
committee for the unexpired term. There
may be vacancies caused by the death,
removal, resignation, or disqualification
of a member or alternate. Nominations
and selections to fill vacancies should
be made in the same manner as

provided for nominating and selecting
all other members and alternates. Any
nomination meetings for the purpose of
filling vacancies should be held within a
reasonable amount of time after the
vacancy occurs rather than requiring
they be held within a specific number of
days. For example, a vacancy may occur
on May 1 but a regular nomination
meeting has been scheduled for such
district on July 15. If no meeting was
scheduled by the committee during this
period, which is an inactive time of year,
the committee may wish to wait to
secure a nomination to fill the vacancy
at the regular scheduled meeting. In any
event, the alternate member would
serve in place of the member as
provided in §—.27 of the order until the
vacancy is filled.

The order should provide that an
alternate member shall be selected for
each member of the committee. Each
alternate selected should have the same
qualifications for membership as the
member. There could be occasions when
a committee member is unable to attend
a meeting or meetings. Provisions for
alternates would help permit the
committee to conduct business when
members are absent. Moreover, in the
event of death, removal, resignation, or
disqualification of a member, the
alternate should act until a new member
is nominated and selected, or in the case
of the public member and alternate, is
selected by the Secretary. The record
evidence is that §—.27 of the order
should differ slightly from the language
proposed in the notice of hearing to
provide that, in the event a grower
member and that member's alternate are
both absent from a committee meeting,
only an alternate member from the same
district may act in the member's place.
This change would provide flexibility
with respect to representation from a
given district. However, an alternate
should not serve in the absence of a
member from another district, and only
the public member's alternate should
serve in the absence of the public
member.

The committee should be given those
specific powers which are set forth in
section 8¢(7)(C) of the act. Such powers
are necessary to enable an
administrative agency of this character
to function.

The committee's duties, as set forth in
the recommended order, are necessary
for the discharge of its responsibilities.
These duties are generally similar to
those specified for administrative
agencies under other programs of this
character. They pertain both to specific
activities authorized under the order,
such as investigating marketing

conditions, and to the general operation
of the order. Also, the committee
investigates compliance with the order,
and it acts as an intermediary between
the Secretary and any grower or
handler. The committee with the
approval of the Secretary may redefine
the districts into which the production
area is divided and, it may reapportion
the representation of any district on the
committee. Any such changes shall
reflect, insofar as practicable, shifts in
kiwifruit production between districts
and within the production area. The
committee should cause its books to be
audited by a public accountant of its
choosing. The word “‘competent”
describing the account as contained in
the notice of hearing, should be deleted
as it is unnecessary. Howéver, the
record indicates that the committee
would most likely engage a certified
public accountant to perform the audits.
Finally, it should be recognized that
these specified duties are not
necessarily all inclusive, and it may
develop that there are other appropriate
duties the committee may need to
perform. For example, under that
authority the committee could undertake
a study to find an improved method of
measuring maturity, if that were
necessary to carry out its
responsibilities under the order. The
order should provide that eight members
of the committee or alternates acting for
members, are necessary to constitute a
quorum, and any action by the
committee shall require the concurring
vote of a majority of the members
present: However, given their
importance to the indusiry any
committee actions relative to expenses
and assessments or recommendations to
the Secretary concerning marketing
policy and order regulations (§§ —.50
through—.55 of the order) should require
at least eight concurring votes. At any
assembled meeting, all votes must be
case in person. However, in order to
take timely actions at a minimum of
expense, the committee may vote by
telephone, telegraph, or other means of
communications. Any votes so cast ghall
be confirmed promptly in writing.

The order should provide that
members of the committee, and
alternates when acting as members,
shall be reimbursed for out-of-pocket
expenses necessarily incurred in
performing committee business, but that.
except for the public member and
alternate, members and alternates will
serve without compensation. It is fair
and appropriate to authorize such
reimbursement rather than to expect
members to personally cover such
expenses incurred on behalf of the
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industry. Primarily, most expenses

would be incurred in attending
committee meetings, but there may be
instances when a member or alternate
would be assigned specific duties by the
committee, and incur expenses in
performance of such duties. In any such
case, the member or alternate should be
reimbursed for any reasonable expenses
involved in performing such duties.
However, there should not be any per
diem stipend (except expenses) for
members or alternates who attend a
meeting, except for the public member
and alternate,

With respect to the public member
and alternate, a different approach is
appropriate, Unlike the other members
. and alternates, the public member and
alternate are not participants in the
kiwifruit industry. They would not have
the same personal financial interest in
the functioning of the proposed order as
the other members and alternates,
Therefore, in order to attract more easily
high quality and well-qualified
individuals to serve as public member
and alternate, they should receive
payment over and above reimbursement
for expenses. The public member and
alternate thus should receive a per diem
payment for each day or part thereof
spent in performing duties under the
order. The rate shall be established by
the committee. y

The order should include a provision
whereby the committee shall prepare
and submit to the Secretary an annual
report as soon as practicable after the
end of each marketing season. Any such
report should be made available to any
grower or handler who requests a copy.
The report should be a review of the
administrative, financial, and regulatory
activities of the committee. It should
also include sufficient information to
provide a good historical record of
committee operations. Some witnesses
stated that this report should also
include a marketing analysis which
demonstrates the economic
effectiveness of the order, The order
should not preclude the committee from
providing for such analysis as the
committee or the Secretary deems
Secessary. but does not require that it be

one.

(c) The committee should be
authorized under the order to incur such
Expenses as the Secretary finds are
reasonable and likely to be incurred by
It during each fiscal year. Such a
Provision is necessary o assure the
Maintenance and functioning of the
committee and should include the
funding of any committee activities as
the Secretary may determine to be
dppropriate. Necessary expenses

include, but are not limited to such items
as: Personnel salaries and benefits;
establishment of an office and equipping
such office; buying office products such
as paper and supplies; telephone; and
transportation for committee field staff
managers or other employees. Another
major category would be the cost of
reimbursing committee members and
alternates for expenses incurred in
attending meetings. Such expenses
would be incurred on an ongoing basis
without regard to quality and other
regulations in effect. The testimony was
that in order to minimize expenses, most
likely the committee would enter into an
agreement to share management and
facilities with the commission. This
could include shared office space and
equipment, and the joint employment of
a manager and possibly other employees
such as secretaries. Such a manager
should report directly to the committee
and be responsible for the functions that
are required under the order. The 5
proponent witness indicated that by the
third year of operation the committee's
administrative costs would be expected
to approximate $100,000 annually. This
estimate was based on the experience of
the commission in its first three years of
operation. The committee should be
required to prepare a budget showing
estimates of income and expenditures
necessary for the administration of the
order during a fiscal year. The budget,
including an analysis of its components,
should be submitted to the Secretary for
approval prior to or as near to the
beginning of each fiscal year as
possible. Also, the budget should
include a recommendation to the
Secretary of a rate of assessment
designed to secure the income required
for such fiscal year. The order should
provide for the assessment of handlers
for maintenance and functioning of the
committee throughout the time when the
order is in effect, irrespective of whether
particular provisions of the order are
suspended or are inoperative. The act
authorizes the Secretary to approve the
incurring of expenses by the
administrative agency established under
an order and requires the order to
contain provisions requiring handlers to
pay their pro rata shares of such
expenses.

The rate of assessment should be
established by the Secretary on the
basis of the committee’s
recommendation, and other available
information. In the event that an
assessment rate is established which
does not generate sufficient income to
pay the approved expenses, the
Secretary should be authorized to
increase such assessment rate in order

to secure sufficient funds, or, the
committee may borrow money for such
purposes. Any such assessment increase
should be applicable to all kiwifruit
handled during the applicable fiscal
year. In addition, the committee should
be authorized to accept advance
payment of assessments or to borrow
money to pay expenses due before
assessment income is received. This
would give the committee more
flexibility particularly in the first part of
a fiscal year before assessment funds
are received. If a handler does not pay
any assessment by the date it is due, the
order should provide that the late
assessment may be subject to an
interest charge at a rate set by the
committee with the approval of the
Secretary. This interest charge would
represent good normal business
practice. This authority is intended to
encourage prompt payments by
handlers, and to compensate the
committee for the loss of the money
when the assessments are not paid on
time.

The record evidence indicates that
§—.41(b) of the order should be changed
from that contained in the notice to
establish a maximum assessment rate of
three and one-half cents per flat, or the
equivalent. This limitation would apply”
to administrative costs only. It is not
intended to include costs for any
required inspection, or to imply a
minimum assessment rate. The
Secretary would have the authority to
change the maximum rate of assessment
after the initial year of order operation
by an amount corresponding to any
change in the Consumer Price Index
(cost of living) for California as
published by the Bureau of Labor
Statistics. The proponent witness
estimated that there will be
approximately five million flats of
kiwifruit produced in the 1984-85
marketing season, which at the
maximum assessment would result in
revenue collections of $175,000. As
previously noted this amount is
expected to substantially exceed budget
requirements. Further, inclusion of the
reference to the Consumer Price Index
would allow this maximum assessment
to be increased, as indicated, on an
annual basis. The establishment of a _
maximum assessment level should
provide kiwifruit handlers and growers
with a clear understanding of their
financial obligation under the marketing
order. Also, based on the experience of
the commission, the use of the Index
would likely give the committee the
same flexibility in the future. The
testimony was that the handler would
be obligated to pay assessments, even
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though most handler transactions are for
the grower's account. This is in
accordance with the act.

The testimony was that the handler
should pay the corresponding
assessments within 30 days after a
report is made for kiwifruit shipped, or
otherwise placed into the current of
commerce. However, the committee
could modify that requirement. For
example, the proponents suggested that
handlers might not be required to pay
assessments in advance of collections
on the sale of those shipments. In such
an event, handlers could be required to
maintain a record of both the shipment
date and the date of receipt of payment.
The maximum assessment rate should
apply on the basis of a “flat"” or its
equivalent. Thus, since a flat contains
about seven pounds of kiwifruit, it
would follow that, for example, the
assessment on a 28 pound box should be
computed on a per-pound basis rather
than a per tray.

At the discretion of the Secretary, the
committee should be authorized to carry
over any excess assessment funds into
the subsequent fiscal year as a reserve.
If excess assessment funds collected
from handlers during a fiscal year are
not carried over as a reserve, handlers
should be entitled to a proportionate
refund of any such excess funds. Such
refund may be made by direct payment
to a handler or by crediting such amount
against such handler's assessment in the
subsequent fiscal year. However, the
order should provide that any such
refund can be applied to offset any
outstanding obligation due the
committee from such handler. Funds
carried over in a reserve should not be
allowed to exceed approximately one
fiscal year's expense.

According to the testimony the
purpose of this reserve fund primarily is
to provide stability in the administration
of the order in case of a low crop year,
by enabling the committee to maintain a
qualified and trained staff in years of
poor production. In addition, it might be
more economical to retain a small
excess in assessment funds than to
refund them to handlers. It ie anticipated
that the reserve fund would be
accumulated over a period of time,
perhaps five years, in order to spread
the cost of building this reserve fund.
Also, establishing a reserve fund should
give the committee the stability to both
preclude borrowing or to raise the
assessment during a fiscal period.

Reserve funds could also be used to
cover necessary liquidation expenses of
the committee in the event the order is
terminated. Upon termination of the
order handlers would be entitled to a
refund of their equities. However,

should the order be terminated after a
number of years of operation, it may be
difficult to determine handler equities
with precision. Therefore, the order
should provide that in such event, the
funds may be disposed of in such
manner as the Secretary determines to
be appropriate, but to the extent
practicable any such funds shall be
returned pro rata to the handlers from
whom such funds were collected. In
addition, to provide control over
committee funds, the order should
provide that upon the removal or
expiration of the term of office of any
member of the committee, that member
shall account for all receipts and
disbursements and deliver all committee
property and funds in his or her
possession to the committee. In addition,
such member shall execute such
assignments and other instruments as
may be necessary or appropriate to vest
in the committee full title to all of the
property, funds, and claims vested in
such member.

(d) The declared policy of the act is to
establish and maintain such orderly
marketing conditions for kiwifruit,
among the other commodities, as will
tend to establish parity prices to
growers and be in the public interest.
The proposed regulation of the handling
of kiwifruit would provide a means for
carrying out such policy.

To facilitate the operation of the
program each year the committee should
submit a marketing policy report to the
Secretary. The report should be for the
ensuing season and should be submitted
by the committee prior to making any
recommendations relative to regulations
for such season. It should include
information relative to the type of
regulations expected to be
recommended during the marketing
season. In developing its marketing
policy, the committee should give
consideration to factors which affect the
production and marketing of kiwifruit.
Any such policy should be announced
prior to the beginning of the packing
period, or, if possible as early as May,
so that growers and handlers will be
prepared for and informed about the
regulations that could be in effect for the
upcoming season. The testimony was
that the committee should be able to set
any date that meet those criteria, but
that a May announcement of the
marketing policy is desirable in order to
allow growers the opportunity to make
any necessary adjustments in their
cultural practices and, thus, improve the
size and quality of their fruit. For
example, the testimony was that such
early announcement, barring unforeseen
weather conditions, would provide
growers an opportunity to thin

misshapen or other fruit that might not
meet order requirements, This would
likely have the effect of improving both
the quality and size of the remaining
fruit and the percentage of packout of
the fruit harvested. However, it is
recognized that the committee would not
be able to meet such a timetable the first
year of the operation if the marketing
order were made effective in time to
regulate the 1984 crop.

The committee should consider the
factors as hereinafter set forth in
developing its marketing policy which
will provide for a comprehensive
evaluation of the overall supply and
market outlook. In considering its
marketing policy, the committee should
appraise the expected quality and
quantity of the forthcoming crop. In
some years there may be large crops
with smaller fruit or small crops with
large fruit, or fruit with heat, frost, or
wind damage. All of these
circumstances may influence any
committee recommendation for
regulation, The committee should
consider expected demand conditions
for kiwifruit in different market outlets
because kiwifruit are marketed heavily
in many different foreign markets and
information relative to the demand there
may vary significantly from demand in
domestic markets and from one year to
the next. Kiwifruit may be used in
markets other than fresh fruit, such as
juice, jam, ice cream topping and wine,
and the demand in these markets should
be considered. In addition, the
committee should consider the kiwifruit
from all other production areas, since
California kiwifruit would be in
competition with such fruit. The
committee should evaluate supplies of
competing commodities such as
southern hemisphere summer fruits.
Also, since the fruit requires specialized
packaging and storage, and thus the cost
to the consumer per fruit or per pound is
relatively high, the marketing policy
should discuss consumer income levels
and the impact thereof on the demand
for kiwifruit. Finally, in order to provide
flexibility the committee should include
in its marketing policy and other factors
which have a bearing on the marketing
of kiwifruit. The Committee should
insure that its policies and regulations
are not designed to limit or affect the
supply of kiwifruit made available to the
market. Its policies and regulations may
affect supply, but their purposes should
not be to affect supply or quantity.

The Kiwifruit Administrative
Committee, as the local administrative
agency under the proposed order and 8
representative body of the industry,
should be authorized to recommend
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regulations designed to effectuate the
declared policy of the act and the order.
As previously mentioned, authority for
regulations should include grade, size,
guality, maturity,-or any combination
thereof, for kiwifruit grown in the
production area but not quantity or
supply. The committee should also be
authorized to recommend regulations
relative to the size, capacity, weight,
dimensions, markings, or pack of any
container or containers used in the
handling of such kiwifruit. In making its
recommendations, the committee shall
give consideration to current

information with respect to factors
affecting the supply and demand for
kiwifruit during the period or periods
when it is proposed that such regulation
be made effective. With each such
recommendation for regulation, the
committee shall siibmit to the Secretary
the data and information on which such
recommendation is predicted and such
other information as the Secretary may
request, Any formal recommendation for
regulation should be made as close to
the harvest and packing season as
possible so ag to minimize changes
which may be needed due to any
abnormalities which might occur late in
the growing season, but still afford
sufficient time for the Secretary to
implement any such recommendation by
means of informal rulemaking.

This proposed rule should not be used
in order to control supply or quantity.
The evidence supports guality controls
for California kiwifruit which would
stimulate buyer demand and confidence,
but not quantity a supply controls. The
Secretary would evaluate the annual
marketing policy submitted by the
committee to determine that all current
and proposed regulations are not
designed to affect quantity or supply.

The proposed marketing order itself
does not establish minimum standards.
Itwould simply provide the authority-for
such actions to be implemented through
regulations recommended by the
committee and approved by the
Secretary. Unless and until issuance of
regulations pursuant to such authority,
iny person may market any kiwifruit he
or she chooses to market without regard
0 grade, size, quality, pack or container
féquirements. Prior to issuance of any
such regulations, the committee would
meet (in public sessions) to recommend
o the Secretary that requirements be
issued. Any regulations issued would be
initiated through informal rulemaking in
the Federal Register,

The regulation of the grade, size,
juality (including color), and maturity of
kiwifruit is a major function of the
Proposed marketing order. The shipment

of low grade, small size, and otherwise
poor quality kiwifruit affects =
detrimentally consumer confidence and
will be likely to depress financial
returns to growers and would not be in
the public interest. The regulation of
such shipments would in the long run
provide an assured supply of improved
quality and larger size fruit.

With respect to references in the
record to parity price, it is the
responsibility of the U.S. Department of
Agriculture (specifically the Statistical
Reporting Service) to determine such
price for agricultural commodities.
Parity price is an official government
figure and is computed pursuant to
provisions of the Agricultural
Adjustment Act of 1938, as amended,
Title III Subtitle A.

The record evidence is that it is in the
public interest and is consistent with the
purposes of the act to have properly
matured fruit available that will reach
the desired sugar level when ripe. The
testimony is that generally a soluble
solids content of 8.5 to 7.0 percent
represents the currently used minimum
acceptable level of maturity at time of
harvest or packing. With additional
ripening, which may be brought about
by exposure to ethylene gas, the
kiwifruit can be expected to reach 13 to
15 percent at time of consumption, the
apparent optimum level for consumer
satisfaction.

The testimony was that the
Committee, with the approval of the
Secretary, may adopt U.S. Standards for
Grades of Kiwifruit, namely U.S. No. 1
or U.S. No. 2, or the committee may
recommend another standard which
may or may not include some of the
specifications of the U.S. Standards.
There was considerable testimony as to
what factors were most significant in
any grade quality standard. However,
several witnesses questioned whether
external defects (also included in the
U.S. Standards) such as minor blemishes
or shapes which detract from the
appearance of the kiwifruit, should be
included in any marketing order
requirement. The record indicates,
however, that those surface factors can
effect the marketability of kiwifruit in
much the same way as does serious
damage such as decay or other internal
damage. Thus, it is appropriate for the
marketing order regulations to contain
any or all of the factors contained in the
U.S. Standards. Similarly, size is also an
important marketing factor. The
testimony is that while some consumers
buy small sized (for example 49 per flat
or smaller) fruit, most others who shop
at supermarkets and chain stores
generaly buy larger and more uniform

fruit. In addition, handlers may incur
some additional costs with small fruit
because it does not store as well, and
any resulting losses may effect grower
returns,

Section 608¢(6)(H) of the act
authorizes inclusion in a marketing
order of terms and conditions to fix size,
capacity, weight, dimensions, markings
or pack of the container or containers
used in the packaging or the handling of
kiwifruit. Such terms and conditions
promote orderly marketing conditions
and are in the public interest. The
testimony was that such occurrences as
improper packaging techniques that
bruise or injure kiwifruit in transit,
mismarking of containers, and partially
filled containers or fruit not
representative of the size or quality
marked on the containers, are not only
misleading to the buyers, but also tend
to destroy confidence, reduce demand
and contribute to disordely marketing
conditions, For example, one way to
increase returns would be to ship size 42
kiwifruit (that is fruit which would
normally take 42 pieces to make a 6.8
pound tray) in a 36 count tray and offer
it to buyers at a slight discount. The
buyer would receive 36 piecs of fruit, but
the fruit weight per tray would only
weigh about six pounds. Such a practice
would be unfair to the initial buyers,
consumers and other handlers if sales
are based on such misrepresented
information.

A variation of the above practices is
the slight reduction of the dimensions of
the tray, box, or other packing container
down from the standard size. The
resulting container might resemble the
standard package closely but the
individual fruit could be one or more
sizes smaller than in the standard
package. These are commonly known as
“cheater boxes" and may be so similar
to the standard container as to
frequently pass unnoticed by the buyer. -
This practice destroys trade confidence
and leads to confusion in the
marketplace. On the other hand, the
regulations should not be permitted to
discourage the experimenting with or
commercially by using of new
containers of superior design,
construction or materials, such as the
one-pound cello bag. Rather, the
regulations should be used to
standaridize containers in order to
prevent abuse through deceptive
practices such as the use of “cheater
boxes". Therefore, authority should be
included to regulate containers to the
extent necessary to maintain trade
confidence, establish orderly marketing
and improve returns to growers.
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The order should provide for
modification, suspension, or termination
of any regulation whenever such action
would tend to advance the objectives of
the act and the order. The order should
authorize such action based upon a
recommendation of the committee, or
other information available to the
Secretary. This authority would provide
flexibility for times when due to changes
in circumstances, a given regulation is
no longer appropriate for prevailing
market conditions, and thus, should be
modified, suspended, or terminated, as
applicable. The testimony was that the
committee should first carefully
consider any such recommended action
in the light that it could cause inequities
to certain packers who may or may not
have completed their packing
operations. The potential for such
inequities would seem greatest if a
regulation were made more restrictive,
because that action could have the
effect of reducing the amount of fruit
available to the market that might
otherwise be available. Thus, while the
order should contain the authority to
tighten regulations (e.g. upgrade the
quality of the fruit), the committee
should consider any change in view of
the possible inequities and obtain a
comprehensive view of industry
sentiment before making such
recommendations.

The record evidence indicates that the
order should exempt kiwifruil for certain
uses from payment of assessments,
quality, and container regulations, and
inspection and certification
requirements, It is found that shipments
of kiwifruit for consumption by
charitable institutions, for distribution
by relief agencies or for commercial
processing into products do not affect
the marketing of kiwifruit in commercial
fresh fruit market channels. Thus, such
shipments should be exempt from order
requirements. At the present time, small
quantities of kiwifruit are used in the
production of wine, and to a minor
extent in other products such as jams
and jellies. However, a proponent
witness testified that with an assured
supply, the market for processed
kiwifruit could increase substantially
and thereby increase grower returns.

Similarly, exemptions from
regulations for the handling of kiwifruit
to designated markets or other outlets
could be used by the committee as a
vehicle for developing markets that are
not now available to the industry. Thus,
the committee should have the
flexibility to exempt shipments to such
markets (eg. flea markets) from any or
all regulations markets. To prevent
possible abuse of the exemption

provisions, the committee should have
authority at the discretion of the
Secretary to prescribe appropriate rules,
regulations, and safeguards to prevent
kiwifruit handled under exemption from
entering the channels of commerce for
fresh kiwifruit or for some purpose other
than the specific purpose authorized, if
such action is necessary. Such
safeguards could include, but are not
limited to, a certification as to use by
the intended purchaser or receiver that
the kiwifruit will not be used for any
unauthorized purpose.

(e) The record evidence is that
inspection and certification of shipments
are necessary, and are the most
practicable way to assure that the
handling of kiwifruit complies with the
regulations to be effective under the
proposed order. The Federal-State
Inspection Service has inspectors in the
production area and inspected about
16,000,000 pounds of kiwifruit in the
1982-83 season. At the hearing, a
representative of that agency indicated
that it is in a position to provide any
necessary mandatory inspection and
certification under a marketing order.
Thus, any inspections required under
the marketing order would be required
to be conducted by the Inspection
Service.

Promptly after ingpection and
certification, each such handler would
submit, or cause to be submitted, to the
committee a copy of the certificate of
inspection issued with respect to such
kiwifruit. The certificate would verify
that the fruit meets the order
requirements. The testimony is that it is
the handler's responsibility to see that
the certificate is submitted to the
committtee. However, the handler may
arrange with the Inspection Service for
it to send in the certificates on behalf of
the handler.

Kiwifruit may be stored reasonably
well for up to six months. This allows
the shipper more time to market the fruit
as compared with many other crops that
must be marketed soon after harvest.
However, lot inspections at the
packinghouse during the packing season
may not provide an accurate appraisal
of the quality of that same lot 60 to 80
days later, due to the expected condition
changes in the fruit. Thus, the proper
time for the required inspection under
the proposed order is just prior to
shipment when a true appraisal of a lot
can be obtained. Since kiwifruit are
perishable and may deteriorate over
time, the order should authorize
establishment of a maximum time for
which an inspection certificate is valid.
Such authority could be used as
necessary to require that kiwifruit be

inspected within a specified time prior
to the time it moves into the channels of
commerce, including transportation out
of the production area. It follows that if
the kiwifruit are not shipped within such
time they would be subject to
reinspection. The committee should
submit to the Secretary a
recommendation concerning the length
of time the certificate is valid.

Responsibility for obtaining
inspection would fall on the person who
handles the kiwifruit, and all fruit
should be inspected prior to such
handling. However, there could be some
occasions when inspectors are not
available within a reasonable time
before handling to perform the required
inspection. For example, there could be
possible hardships on a small isolated
handler for whom it may be difficult to
provide timely inspection. Thus, the
order should provide that in such cases
the inspection requirement may be
waived. Subject to approval of the
Secretary, the committee would
prescribe rules and regulations
governing the issuance of waivers of
inspection to prevent the abuse of such
provision. Moreover, any such waiver
would not release the handler from
complying fully with any other order
requirements.

The order should authorize the
committee to enter into an agreement
with the Federal-State Inspection
Service for the required inspection and
collect from handlers their respective
pro rata share of inspection costs. The
inspection service representative
testified that currently the agency
charges a $20 per hour fee, but that
under a marketing order for kiwifruit, it
would be appropriate that a container
fee should be established to apply to 2ll
kiwifruit inspected for marketing order
purposes, instead of charging on an
hourly basis. Such a system would
primarily benefit small handlers in
outlying areas who otherwise would pay
a disproportionately higher rate per
container for any required inspection
and certification. While no specific rate
was offered, the testimony indicates that
the fee might approximate two cents per
seven pound flat. Proponents also
indicated that inspection on a container
fee basis would be desirable. However,
they indicated that it might not be in
place for the 1984 season.

Another cost incurred by handlers
would be any required application of 2
lot stamp on individual containers as
supervised by the inspection service.
Such a stamp is anticipated and could
be applied either by an automatic‘m-lme
stamping device or manually. In either
event, the testimony does not indicate
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that the associated costs to handlers
would be significant on a per flat basis.

(f) The committee should have
authority, with the approval of the
Secretary, to require that handlers
submit to the committee such reports
and information as it may need to
perform its functions and fulfill its
responsibilities under the order. The
record evidence is that in the normal
course of business, handlers have the
necessary information in their
possession and based on the experience
of similar orders now in effect, the
requirement that they furnish it to the
committee in the form of reports should
not constitute an undue burden. Reports
are needed by the committee for such
purposes as: Collecting assessments;
collecting statistical data for use in
marketing policy*development and
recommendations for regulations; and
determining whether handlers are
complying with order requirements. The
evidence is that normally a handler or
an employee can complete any required
reports under the proposed order. |

The record evidence is that to the
extent necessary for the committee to
perform its functions, handlers should
provide certain information, as herein
specified by the committee on each
shipment of kiwifruit. This information
would include such items as: The name
of the handler and the shipping point;
the identification of the carrier, whether
itis a truck identification or car license
number; the date and time of departure;
the number and type of containers in the
shipment; the quantities shipped by
variety, size and grade; the lot
destination; and the identification
number of the inspection certificate or
waiver. The record indicates that
generally handlers maintain all or
almost all of this data in the normal
course of business operations. The
foregoing, however, should not be
construed as a complete list of
information the committee might
require, nor, should it be assumed that
all of the above will necessarily be
required of handlers if the committee
believes it is not necessary to carry out
its functions, There may be other reports
or kinds of information which the
committee may find necessary for the
proper conduct of operations under the
order. For example, the committee may
wish information on domestic and
export shipments, including shipments
of kiwifruit to U.S. locations for
subsequent exportation. Also, it may be
desirable for the committee to collect
information on kiwifruit in inventory *
and the length of storage. Therefore, the
order should authorize the committee,
with the approval of the Secretary, to

require each handler to furnish such
information as it finds necessary to
perform its duties under the order.

The order should require each handler
to maintain such records of the kiwifruit
received and disposed of as may be
necessary to verify the reports the
handler submits to the committee. All
records should be maintained for two
fiscal years after the fiscal year in which
the transactions occurred.

The testimony was that this was a
shorter time requirement than that
imposed by the commission, however,
two years should provide ample
opportunity for the committee to
undertake any audit of a handler's
records. Those records should be
sufficient to demonstrate compliance
with the order and should include any
document necessary to validate a
handler's reports.

All reports and records submitted by
handlers would be required to be kept
confidential and the contents disclosed
to no person other than the Secretary
and persons designated by the
Secretary. Under certain circumstances,
release of information compiled from
reports may be helpful to the committee
and to the industry generally in planning
operations under the order. However,
any information released should be on a
composite basis, and such release of
information should disclose neither the
identity of the person furnishing the
information nor such person's individual
operations. This is necessary to prevent
disclosure of information that may affect
the trade or financial position of
business operations of individual
handlers.

(g) Except as provided in the
recommended order, no handler should
be permitted to handle kiwifruit, the
handling of which is prohibited by such
order or prohibited by any regulations
issued under such order. If the program
is to operate effectively, compliance
with its requirements is essential and no
handler should be permitted to evade
any of its provisions. Any such evasion
on the part of even one handler could be
demoralizing to those handlers who are
in compliance and could impair the
effective operation of the program. The
record evidence is that the proposed
marketing agreement and order is so
constructed to permit the committee to
effectively carry out its compliance
function in a comprehensive, but
equitable manner.

(h) The provisions of § §—.62 through
—.70 of the order as contained in the
notice of hearing and hereinafter set
forth in the recommended order, are
common to marketing agreements and
orders now operating. All such

provisions are incidential to and not
inconsistent with the act and are
necesssary to effectuate the other
provisions of the recommended
marketing order and marketing
agreement and to effectuate the
declared policy of the act, The record
evidence supports inclusion of each
such provision as proposed in the notice
of hearing. Those provisions which are
applicable to both the marketing
agreement and the marketing order,
identified by section number and
heading are as follows: §—.62 Right of
the Secretary; §—.63 Termination;
§—.64 Proceedings after termination;
§—.65 Effect of termination or
amendment;

§—.66 Duration of immunities; §—.67
Agents; §—.68 Derogation; §—.69
Personal liability; and §—.70
Separability. Those provisions
applicable to the marketing agreement
only are: §—.71 Counterparts; §—.72
Additional parties; and §—.73 Order
with marketing agreement. The order
should prove that the Secretary conduct
a periodic referendum every six years,
beginning in 1990. The proponents
testified that such a provision is
consistent with the commission’s
referendum requirement and will allow
sufficient opportunity for growers to
express their views. In any referendum
conducted pursuant to

§—.63 the Secretary shall terminate the
program when termination is favored by
a majority of the growers who, during
the current marketing season, produced
more than 50 percent of the volume of
the kiwifruit which were produced
within the production area for shipment
in fresh form. The criteria for
termination is identical to that
contained in the Act and should be
adopted.

Ruling on briefs of interested parties

At the conclusion of the hearing the
Administrative Law Judge fixed April
13, 1984, as the final date for interested
persons to file proposed findings and
conclusions, and written arguments or
briefs based upon the evidence received
at the hearing. On March 26, 1984, the
Judge extended that final date to April
23, 1984. The following persons and
organizations submitted documents:
Martin D., Hamilton, Stanslaus Growers
and Packers; Richard M. and Barbara K.
Peekema, Peekema Bros.; Carl A.
Pescosolido, Jr., Cal Ranch, and James
A. Moody, Capital Legal Foundation;
Fred M. Shanks, James Mills Growers
Service Company and North State Kiwi
Packers; and George H. Soares for Kiwi
Growers of California, Inc.
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These briefs, proposed findings and
conclusions, and the evidence in the
record were considered in making the
findings and conclusions set forth
herein. To the extent that any suggested
findings or conclusions filed by
interested persons are inconsistent with
the findings and conclusions set forth
herein, the requests to make such
findings or to reach such conclusions are
denied. In addition to the issues already
discussed, it was argued that the
proposed marketing order would violate
both the “taking” and the “equal
protection clause” of the Constitution.
Such constitutional challenges have long
been put to rest by the courts, and at
present there are a number of Federal
District Court, Circuit Court, as well as
Supreme Court decisions upholding the
vailidity of the act and marketing orders
promulgated thereunder.

General Findings

Upon the basis of the evidence
introduced at such hearing, and the
record thereof, it is found that:

(1) The marketing agreement and
order, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the act;

(2) The said marketing agreement and
order regulate the handling of kiwifruit
grown in the production area in the
same manner as, and are applicable
only to persons in the respective classes
of commerical or industrial activity
specified in, a proposed marketing
agreement and order upon which a
hearing has been held;

(3) The said marketing agreement and
order are limited in their applicability to
the smallest regional production area
which is practicablé, consistent with
carrying out the declared policy of the
act, and the issuance of several orders
applicable to subdivisions of the
production area would not effectively
carry out the declared policy of the act;

(4) There are not differences in the
production and marketing of kiwifruit
grown in the production area which
make necessary different terms and
provisions applicable to different parts
of such area; and

(5) All handling of kiwifruit grown in
the production area, as defined in said
marketing agreement and order, is in the
current of interstate or foreign
commerce or directly burdens, obstructs,
or affects such commerce.

List of Subjects in 7 CFR Part —

Marketing agreement and order,
Kiwifruit, California

Recommended marketing agreement
and crder

The following marketing agreement
and order are recommended as the
detailed means by which the foregoing
conclusions may be carried out. Those
sections identified with an asterisk (*)
apply only to the proposed marketing
agreement and not to the proposed
marketing order.

PART —— —Kiwifruit Grown in
California

Definitions

§ —1 Secretary.

“Secretary” means the Secretary of
Agriculture of the United States, or any
officer or employee of the Department to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated.

§ —2 Act

“Act" means Public Act No. 10, 73d
Congress (May 12, 1933), as amended
and as reenacted and amended by the
Agricultural Marketing Agreement Act
of 1937, as amended (48 Stat. 31, as
amended; 7 U.S.C. 601 et seq.).

§ —3 Person.

“Person" means an individual,
partnership, corporation, association or
any other business unit.

§ —4 Production area,

“Production area’ means the State of
California.

§ —5 Kiwifruit.
“Kiwifruit” means all varieties of
Actinidia chinensis, Planch., commonly

called kiwifruit, or kiwi, grown in the
production area.

§ —8 Varieties.

“Varieties" means and includes all
classifications or subdivisions of
kiwifruit.

§ —.7 Fiscal period.

“Fiscal period” is synonymous with
fiscal year and means the 12-month
period beginning on August 1 of one
year and ending on the last day of July
of the following year or such other
period as the committee, with the
approval of the Secretary, may
prescribe,

§ —8 Committee.

“Committee” means the Kiwifruit
Administrative Committee established
pursuant to § —.20.

§ —9 Grower.

“Grower" is synonymous with
producer and means any person who

produces kiwifruit for the fresh market
and who has a proprietary interest
therein.

§ —10 Handler.

“Handler” is synonymous with
shipper and means any person (except a
common or contract carrier transporting
kiwifruit owned by another person) who
handles kiwifruit.

§ —11 Handle.

“Handle" and ship are synonymous
and mean to sell, consign, deliver, or
transport kiwifruit, or to cause kiwifruit
to be sold, consigned, delivered, or
transported, between the production
area and any point outside thereof, or
within the production area: Provided,
That the term handle shall not include
the sale of kiwifruit on the vine, the
transportation within the production
area of kiwifruit from the vineyard
where grown to a packing facility
located within such area for preparation
for market, or the delivery of such
kiwifruit to such packing facility for
such preparation.

§ —12 District.

“District”” means the applicable one of
the following described subdivisions of
the production area or such other
subdivision as may be prescribed
pursuant to § —.31:

(a) “District 1" shall include the
counties of Siskiyou, Modoc, Shasta,
Lassen, Tehama, Plumas, and Butte
(with the exception of that area set
aside as “District 2").

(b) “District 2" shall include the 95948
postal zip code area known as Gridley
(and the surrounding area),
incorporating the area located within
the following boundaries: The area wes!
of the Feather River; north of the Butte/
Sutter county line; east of Pennington
and Riley Roads; and south of Farris
Road, Ord Ranch Road and Gridley
Avenue.

(c) "“District 3" shall include the
counties of Yuba, Sutter, Sierra, Nevada,
and Placer.

(d) "District 4" shall include the
counties Del Norte, Humboldt, Trinity,
Mendocino, Lake, Sonoma, Marin, Napé,
Solano, Yolo, Colusa and Glenn.

(e) “District 5” shall include the
counties of San Joaquin, Calaveras,
Tuolumne, Merced, Stanislaus, Contrd
Costa, El Dorado, Amador, Sacramento,
Alpine, San Francisco, Alameda, San
Mateo, Santa Clara, Santa Cruz, San
Benito and Monerey.

(f) “District 8” shall include the
counties of Mono, Mariposa, Madera.
Fresno and Kings.
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(g) “District 7" shall include the
counties of Tulare and Inyo.

(h) “District 8" shall include the
counties of San Luis Obispo, Santa
Barbara, San Bernardino, Kern, Ventura,
Los Angeles, Orange, Riverside, San
Diego and Imperial.

§—13 Pack.

“Pack” means the specific
arrangement, size, weight, count, or
grade of a quantity of kiwifruit in a
particular type and size of container, or
any combination thereof.

§—14 Container.

“Container” means a box, bag, crate,
lug, basket, carton, package, or any
other type of receptacle used in the
packaging or handling of kiwifruit.

Administrative Body

§—20 Establishment and
membership.

There is hereby established a
Kiwifruit Administrative Committee
consisting of 12 members, each of whom
shall have an alternate who shall have
the same qualifications as the member
for whom he or she is an alternate. The
12 member committee shall be made up
of the following: One public member
(and alternate); One member (and
alternate) from each of the eight
California districts; three additional
committee members and their alternates
to be selected from the three districts
with three highest productions:
Provided, That no more than a total of
two members and their alternates shall
represent any one district. With the
exception of the pubic member and
alternate, all members and their
respective alternates shall be growers or
employees of growers.

§—21 Term of office.

The term of office of each member
end alternate member of the committee
shall be two years from the date of their
selection and until their successor has
qualified; provided, however, that of the
first members of the committee, one-half
shall serve for one year, and one-half
shall serve for two years, with the
determination of term of each member
to be made by lot at the time of
selection. Except as otherwise provided
in this Order, the terms shall begin
August 1 and end on the last day of July.
Members and alternates may serve up to

three consecutive two year terms on the
Committee,

§—22 Nomination,

(a) Initial Members. Nominations for
each of the initial members, with the
exception of the public member and
alternate, together with nominations for

the initial alternate members for each
position, may be submitted to the
Secretary by the committee responsible
for promulgation of this part. Such
nominations may be made by means of
group meets of the growers concerned in
each district. Such nominations, if made,
shall be filed with the Secretary no later
than the effective date of this part, In the
event nominations for initial members
and alternate members of the committee
are not filed pursuant to, and within the
time specified in this section, the
Secretary may select such initial
members and alternate members
without regard to nominations, but
selections shall be on the basis of the
representation provided in § —.20.

(b) Successor Members. (1) The
committee shall hold or cause to be
held, not later than July 15, of each even
numbered year, a meeting or meetings of
growers in each district for the purpose
of designating nominees for successor
members and alternate members of the
committee. These meetings shall be
supervised by the committee which shall
prescribe such procedure as shall be
reasonable and fair to all persons
concerned.

{2) Only growers from a given district
who are present at such nomination
meetings, or represented at such
meetings by duly authorized employees,
may participate in the nomination and
election of nominees for members and
their alternates.

(8) A particular grower shall be
eligible for membership as member or
alternate member to fill only one
position on the committee.

(c) The public member and alternate
member shall be selected by the
Secretary in his discretion.

§ —23 Selection.

From the nominations made pursuant
to § —.22, or from other qualified
persons, the Secretary shall select the 12
members of the committee and an
alternate for each such member, with
the exception of the public member and
alternate member, who shall be selected
by the Secretary in his discretion.

§ —24 Failure to nominate,

If nominations are not made within
the time and in the manner prescribed in
§ —.22, the Secretary may, without
regard to nominations, select the
members and alternate members of the
committee on the basis of the
representation provided for in § —.20.

§ —25 Acceptance.

Each person to be selected by the
Secretary as a member or as an
alternate member of the committee
shall, prior to such selection, qualifying

by advising the Secretary that he/she
agrees to serve in the position for which
nominated for selection.

§ —26 Vacancies.

To fill any vacancy occasioned by the
failure of any person selected as a
member or as alternate member of the
committee to qualify, or in the event of
the death, removal, resignation or
disqualification of any member or
alternate member of the committee, a
successor for the unexpired term of such
member or alternate member of the
committee shall be nominated and
selected, or, in the case of the public
member and alternate, selected by the
Secretary in his discretion, in the
manner specified in §§ —.22 and —.23.
If the names of nominees to fill any such
vacancy are not made available to the
Secretary within a reasonable time after
such vacancy occurs, the Secretary may
fill such vacancy without regard to
nominations, which selection shall be
made on the basis of representation
provided for in § —.20.

§—.27 Alternate members.

An alternate member of the
committee, during the absence of either
the member for whom that individual is
an alternate, or, in the case of districts
with two grower positions on the
committee, the other member and that
member’s alternate, shall act in the
place and stead of such member and
perform such other duties as assigned.
In the event of the death, removal,
resignation, or disqualification of a
member, the alternate of such member
shall act for him or her until a successor
for such member is selected and has
qualified.

§—.30 Powers.

The committee shall have the
following powers:

(a) To administer the provisions of
this part in accordance with its terms;

(b) To receive, investigate, and report
to the Secretary complaints of violations
of the provisions of this part;

(c) To make and adopt rules and
regulations to effectuate the terms and
provisions of this part; and

{d) To recommend to the Secretary
amendments to this part.

§—.31 Duties.

The committee shall have, among
others, the following duties:

(a) To select a chairperson and such
other officers as may be necessary, and
to define the duties of such officers;

(b) To appoint such employees, agents
and representatives as it may deem
necessary, and to determine
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compensation and to define the duties of
each;

(c) To submit to the Secretary as soon
as practicable after the beginning of
each fiscal period a budget for such
fiscal period, including a report in
explanation of the items appearing
therein and a recommendation as to the
rate of assessment for such period;

(d) To keep minutes, books and
records which will reflect all of the acts
and transactions of the committee and
which shall be subject to examination
by the Secretary;

(e) To prepare periodic statements of
the financial operations of the
committee and to make copies of each
such statement available to growers and
handlers for examination at the office of
the committee;

(f} To cause its books to be audited by
a public accountant at least once each
fiscal year and at such times as the
Secretary may request;

(g) To act as intermediary between
the Secretary and any grower or
handler;

(h) To investigate and assemble data
on the growing, handling and marketing
conditions with respect to kiwifruit;

(i) To submit to the Secretary the
same notice of meetings of the
committee as is given to its members;

(j) To submit to the Secretary such
available information as may be
requested;

(k) To investigate compliance with the
provisions of this part;

(1) With the approval of the Secretary,
to redefine the districts into which the
production area is divided and to
reapportion the representation of any
district on the committee: Provided,
That any such changes shall reflect,
insofar as practicable, shifts in kiwifruit
production within the districts-and the
production area.

§—32 Procedure.

(a) Eight members of the committee,
or alternates acting for members, ghall
constitute a quorum and any action of
the committee shall require the
concurring vote of the majority of those
present: Provided, That actions of the
committee with respect to expenses and
assessments, or recommendations for
regulations pursuant to §§—.50 through
—.55, or this part shall require at least
eight concurring votes.

(b) The committee may vote by
telephone, telegraph, or other means of
communication, and any votes 8o cast
shall be confirmed promptly in writing;
Provided, That if an assembled meeting
is held, all votes shall be cast in person.

§—.33 Expenses and compensation.

(a) Except for the public member and
alternate, the members of the committee,
and alternates when acting as members,
shall serve without compensation but
shall be reimbursed for expenses
necessarily incurred by them in the
performance of their duties under this
part: Provided, That the committee &t its
descretion may request the attendance
of one or more alternates, including the
public alternate, at any or all meetings
notwithstanding the expected or actual
presence of the respective members and
may pay expenses as aforesaid.

(b) The public member and alternate
shall be reimbursed for expenses
necessarily incurred by them in the
performance of their duties under this
part, and shall receive per diem
compensation establiched by the
committee.

§—34 Annual report.

The committee shall, as soon as is
practicable after the close of each
marketing season, prepare and mail an
annual report to the Secretary and make
a copy available to each grower and
handler who requests a copy of the
report,

Expenses and Assessments
§ —40 Expenses.

The committee is authorized to incur
such expenses as the Secretary finds are
reasonable and likely to be incurred by
the committee for its maintenance and
functioning and to enable it to exercise
its powers and perform its duties in
accordance with the provisions of this
part. The funds to cover such expenses
shall be acquired in the manner
prescribed in § —41.

§—.41 Assessments.

(a) As his or her pro rata share of the
expenses which the Secretary finds are
reasonable and likely to be incurred by
the committee during a fiscal period,
each person who first handles kiwifruit
during such period shall pay to the
committee, upon demand, assessments
on all kiwifruits so handled. The
payment of agsessments for the
maintenance and functioning of the
committee may be required under this
part throughout the period it is in effect,
irrespective of whether particular
provisions thereof are suspended or
become inoperative. If a handler does
not pay any assessment within the time
prescribed by the committee, the
assessment may be subject to an
interest charge at a rate prescribed by
the committee with the approval of the
Secretary.

(b) The Secretary shall fix the rate of
assessment to be paid by each such
person during a fiscal peried in an
amount designed to secure sufficient
funds to cover the expenses which may
be incurred during such period and to
accumulate and maintain a reserve fund
equal to approximately one fiscal
period’s expenses. At any time during or
after the fiscal period, the Secretary may
increase the rate of assessment in order
to secure sufficient funds to cover any
later findings by the Secretary relative
to the expenses which may be incurred:
Provided, That any assessment,
excluding any amount collected
pursuant to § —.53(c), must be limited to
a maximum assessment rate of three
and one-half cents per flat, or the
equivalent thereof, The Secretary may
increase this maximum rate in each
succeeding year after the initial year of
order operation by the Consumer Price
Index (cost of living) for California as
published by the Bureau of Labor
Statistics. Such increase shall be applied
to all kiwifruit handled during the
applcable fiscal period. In order to
provide funds for the administration of
the provisions of this part during the
first part of a fiscal period before
sufficient operating income is available
from assessments on the current year's
shipments, the committee may accept
the payment of assessments in advance,
and may also borrow money for such

purposes.
§ —42 Accounting.

(a) If, at the end of a fiscal period, the
assessments collected are in excess of
expenses incurred, such excess shall be
accounted for in accordance with one of
the following:

(1) If such excess is not retained in &
reserve, as provided in paragraph (2)(2)
of this section, it shall be refunded
proportionately to the persons from
whom it was collected: Provided, That
any sum paid by a person in excess of
his or her pro rata share of the expenses
during any fiscal period may be applied
by the committee at the end of such
fiscal period to any outstanding
obligations due the committee from such
person. _

(2) The committee, with the approval
of the Secretary, may carry over such
excess in subsequent fiscal periods as &
reserve: Provided, That funds already in
the reserve do not equal approximately
one fiscal period's expenses. Such
reserve may be used:

(i) To defray expenses, during any
fiscal period, prior to the time
assessment income is sufficient to cover
such expenses;
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(ii) To cover deficits incurred during
any fiscal year when assessment income
is less than expenses;

(iii) To defray expenses incurred
during any period when any or all
provisions of this part are suspended or
are inoperative; and,

(iv) To cover necessary expenses of
liguidation in the event of termination of
this part.

Upon such termination, any funds not
required to defray the necessary
expenses of liquidation shall be

disposed of in such manner as the
Secretary may determine to be
appropriate: Provided, That to the extent
practical, such funds shall be returned
pro rata to the persons from whom such
funds were collected.

(b) All funds received by the
committee pursuant to the provisions of
this part shall be used solely for the
purpose specified in this part and shall
be accounted for in the manner provided
in this part. The Secretary may at any
time require the committee and its
members to account for all receipts and
disbursements.

(c) Upon the removal or expiration of
the term of office of any member of the
committee, such member shall account
for all receipts and disbursements and
deliver all property and funds in his or
her possession to the committee, and
shall execute such assignments and
other instruments as may be necessary
or appropriate to vest in the committee
full title to all of the property, funds, and
claims vested in such member pursuant
to this part,

Regulations
§—50 Marketing policy.

(a) Each season prior to making any
recommendations pursuant to —.51, the
committee shall submit to the Secretary
a report setting forth its marketing
policy for the ensuing marketing season.
Such marketing policy report shall
contain information relative to:

(1) The estimated total production of
kiwifruit within the production area;

(2) The expected general quality and
size of kiwifruit in the production area
and in other areas;

(3) The expected demand conditions
for kiwifruit in different market outlets;

[4) The expected shipments of
kiwifruit produced in the production
:rea and in areas outside the production

rea;

(5) Supplies of competing
commodities;
_ (6) Trend and level of consumer
income;

(7) Other factors having a bearing on
the marketing of kiwifruit: and

(8) The type of regulations expected to
be recommended during the marketing
season.

§ —51 Recommendations for
regulation.

(a) Whenever the committee deems it
advisable to regulate the handling of
any variety or varieties of kiwifruit in
the manner provided in § —.52, it shall
so recommend to the Secretary.

(b) In arriving at its recommendations
for regulation pursuant to paragraph (a)
of this section, the committee shall give
consideration to current information
with respect to the factors affecting the
supply and demand for kiwifruit during
the period or periods when it is
proposed that such regulations should
be made effective. With each such
recommendation for regulation, the
committee shall submit to the Secretary
the data and information on which such
recommendation is predicated and such
other available information as the
Secretary may request.

§ —.52 Issuance of regulations.

(a) The Secretary shall regulate, in the
manner specified in this section, the
handling of kiwifruit whenever the
Secretary finds, from the
recommendations and information
submitted by the committee, or from
other available information, that such
regulations will tend to effectuate the
declared policy of the act. Such
regulations may:

(1) Limit, during any period or periods,
the shipment of any particular grade,
size, quality, maturity, or pack, or any
combination thereof, of any variety or
varieties of kiwifruit grown in the
production area;

(2) Limit the shipment of kiwifruit by
establishing, in tems of grades, sizes, or
both, minimum standards of quality and
maturity during any period when season
average prices are expected to exceed
the parity level;

(3) Fix the size, capacity, weight,
dimensions, markings, or pack of the
container, or containers, which may be
used in the packaging or handling of
Kiwifruit.

(b) The committee shall be informed
immediately of any such regulation
issued by the Secretary and the
committee shall promptly give notice
thereof to handlers.

§ —53 Modification, suspension, or
termination of regulations.

(a) In the event the committee at any
time finds that, by reason of changed
conditions, any regulations issues
pursuant to § —.52 should be modified,
suspended, or terminated, it shall so
recommend to the Secretary.

(b) Whenever the Secretary finds from
the recommendations and information
submitted by the committee or from
other available information, that a
regulation should be modified,
suspended, or terminated with respect
to any or all shipments of kiwifruit in
order to effectuate the declared policy of
the act, the Secretary shall modify,
suspend, or terminate such regulation. If
the Secretary finds that a regulation
obstructs or does not tend to effectuate
the declared policy of the act, the
Secretary shall suspend or terminate
such regulation. On the same basis and
in like manner the Secretary may
terminate any such modification or
suspension.

§ —54 Special purpose shipments.

(a) Except as otherwise provided in
this section, any person may, without
regard to the provisions of §§ —.41, —
.52, —.53 and —.55 and the regulations
issued thereunder, handle kiwifruit: (1)
For consumption by charitable
institutions; (2) for distribution by relief
agencies; or (3) for commercial
processing into products.

(b) Upon the basis of
recommendations and information
submitted by the committee, or from
other available information, the
Secretary may relieve from any or all
requirements, under or established
pursuant to §§ —41, —.52, —.53 or —
.55, the handling of kiwifruit: (1) To
designated market areas; (2) for such
specified purposes (including shipments
to facilitate the conduct of marketing
research and development projects); or,
(3) in such minimum quantities or types
of shipments, as may be prescribed.

(c) The committee ¢hall, with the
approval of the Secretary, prescribe
such rules, regulations, and safeguards
as it may deem necessary to prevent
kiwifruit handled under the provisions
of this section from entering the
channels of trade for other than the
specific purposes authorized by this
section. Such rules, regulations, and
safeguards may include the
requirements that handlers shall file
applications and receive approval from
the committee for authorization to
handle kiwifruit pursuant to this section,
and that such applications be
accompanied by a certification by the
intended purchaser or receiver that the
kiwifruit will not be used for any
purpose not authorized by this section.

§ —.55 Inspection and certification.

(a) Whenever the handler of any
variety of kiwifruit is regulated pursuant
to §§—.52, or —.53, each handler who
handles kiwifruit shall, prior thereto,
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cause such kiwifruit to be inspected by
the Federal or Federal-State Inspection
Service and certified as meeting the
applicable requirements of such
regulation: Provided, That inspection
and certification shall not be required
for kiwifruit which previously have been
so inspected and certified if such prior
inspection was performed within such
period as may be established pursuant
to paragraph (b) of this section.
Promptly after inspection and
certification, each such handler shall
submit, or cause to be submitted, to the
committee a copy of the certificate of
inspection issued with respect to such
kiwifruit. The committee may, with the
approval of the Secretary, prescribe
rules and regulations waiving the
inspection requirements of this section
where it is determined that inspection is
not available: Provided, That all
shipments made under such waiver shall
comply with all regulations in effect.

(b) The committee may, with the
approval of the Secretary, establish a
peried prior to shipment during which
the inspection required by this section
must be performed. :

(c) The committee may enter into an
agreement with the Federal and Federal-
State Inspection Services with respect to
the costs of the inspection required by
paragraph (a) of this section, and may
collect from handlers their respective
pro rata shares of such costs.

Reports
§ —60 Reports.

(a) Each handler shall furnish to the
committee, at such times and for such
periods as the committe may designate,
certified reports covering, to the extent
necessary for the committee to perform
its functions, each shipment of kiwifruit
as follows:

(1) The name of the shipper and the
shipping point;

(2) The car or truck license number (or
name of the trucker), and identification
of the carrier;

(3) The date and time of departure;

{4) The number and type of containers
in the shipment;

(5) The quantities shipped, showing
separately the variety, size and grade of
the fruit;

(6) The destination;

(7) Identification of the inspection
certificate or waiver pursuant to which
the fruit was handled.

(b) Upon request of the committee,
made with the approval of the Secretary,
each handler shall furnish to the
committee, in such manner and at such
times as it may prescribe, such other
information as may be necessary to

enable the committee to perform its
duties under this part,

(c) Each handler shall maintain for at
least two succeeding fiscal years, such
records of the kiwifruit received and
disposed of by such handler as may be
necessary to verify the reports
submitted to the committee pursuant to
this section.

(d) All reports and records submitted
by handlers pursuant to the provisions
of this section shall be received by, and
at all times be in custody of, one or more
designated employees of the committee.
No such employee shall disclose to any
person, other than the Secretary upon
request therefor, data or information
obtained or extracted from such reports
and records which might affect the trade
position, financial condition, or business
operation of the particular handler from
whom received: Provided, That such
data and information may be combined,
and made available to any person, in the
form of general reports in which the
identities of the individual handler
furnishing the information is not
disclosed and may be revealed to any
extent necessary to effect compliance
with the provisions of this part and the
regulations issued thereunder.

Miscellaneous Provisions
§—.61 Compliance.

(a) Except as provided in this part, no
person shall handle kiwifruit, the
shipment of which has been prohibited
by the Secretary in accordance with the
provisions of this part; and no person
shall handle kiwifruit except in
conformity with the provisions of this
part and the regulations issued under
this part.

(b) For the purpose of checking and
verifying reports filed by handlers, the
committee, through its duly authorized
representatives shall have access to any
handler's premises during regular
business hours, and shall be permitted
at any such times to inspect such
premises and any kiwifruit held by such
handler, and any and all records of the
handler with respect to his or her
acquisition, sales, uses and shipments of
kiwifruit. Each handler shall furnish all
labor and equipment necessary to make
such inspections.

§—62 Right of the Secretary.

The members of the committee
(including successors and alternates),
and any agents, employees, attorneys or
representatives thereof, shall be subject
to removal or suspension by the
Secretary at any time. Each and every
regulation, decision, determination, or
other act of the committee shall be
subject to the continuing right of the

Secretary to disapprove of the same at
any time. Upon such disapproval, the
disapproved action of the committee
shall be deemed null and void, except as
to acts done in reliance thereon or in
accordance therewith prior to such
disapproval by the Secretary.

§—.63 Termination.

(a) The Secretary may at any time
terminate the provisions of this part by
giving at least one day's notice by
means of a press release or in any other
manner in which the Secretary may
determine.

(b) The Secretary shall terminate or
suspend the operation of any and all of
the provisions of this part whenever the
Secretary finds that such provisions do
not tend to effectuate the declared
policy of the act.

(c) The Secretary shall terminate the
provisions of this part whenever the
Secretary finds by referendum or
otherwise that such termination is
favored by a majority of the growers:
Provided, That such majority has, during
the current marketing season, produced
more than 50 percent of the volume of
the kiwifruit which were produced
within the production area for shipment
in fresh form. Such termination shall
become effective on the first day of
August subsequent to the announcement
thereof by the Secretary.

(d) The committee shall consider all
petitions from growers submitted to it
for termination of this part provided
such petitions are received by the
committee prior to February 1 of the
then current fiscal period. Upon
recommendation of the committee
received not later than April 1 of the
then current fiscal period, the Secretary
shall conduct a referendum among the
growers prior to July 15 of such fiscal
period to ascertain whether continuance
of this part is favored by producers.

(e) The Secretary shall conduct a
referendum within the period beginning
May 15, 1990, and ending July 15, 1990,
to ascertain whether continuance of this
part is favored by the growers as set
forth in paragraph (c) of this section.
The Secretary shall conduct such a
referendum within the same period of
every sixth fiscal period thereafter.

{f) The provisions of this part ghall, in
any event, terminate whenever the
provisions of the act authorizing them
cease to be in effect.

§—64 Proceeding after termination.

{a) Upon the termination of the
provisions of this part, the committee
shall, for the purpose of liquidating the
affairs of the committee, continue as
trustee of all the funds and property
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then in its pogsession, or under its
control, including claims for any funds
unpaid or property not delivered at the
time of such termination.

(b) The said trustees shall: (1)
Continue in.such eapacity until
discharged by the Secretary; (2] from
time to time account for all receipts and
disbursements and deliver all property
on hand, together with all books and
records of the committee and of the
trustees, ta such persons as the
Secretary may direct; and (3) upon the
request of the Secretary, execute such
assignments or other instruments
necessary or appropriate to vest in such
person, full title and right ta all of the
funds, property, and claims vested in the
committee of the trustees pursuant
thereta.

(c) Any person to whom funds,
property, or claims have been
transferred or delivered, pursuant to this
section, shall be subject ta the same
obligation imposed upon the committee
and upon the trustees.

§—65 Effect of termination or
amendment.

Unless atherwise expressly provided
by the Secretary, the lermination of this
part or of any regulation issued pursuant
to this part, or the issuance of any
amendment to either thereof, shall not
(a) affect or waive any right, duty,
obligation, or liability which shall have
arisen or which may thereafter arise in
connection with any provision of this
part or any regulation issued under this
part, or (b] release or extinguish any
violation of this part or of any regulation
issued under this part, or (c) affect er
impair any rights er remedies of the
Secretary or of any other person with
tespect to any such violation.

§—66 Duration of immunities.

_ The benefits, privileges, and

immunities conferred upon any person
by virtue of this part shall cease upon its
lermination, except with respect to acts

done under and during the existence of
this part.

i—67 Agents,

The Secretary may, by designation in
Wwriting, name any officer or employee of
the United States, or name any agency
or division in the United States
Department of Agriculture, to act as the
Secretary's agent or representative in
tonnection with any of the provisions of
this part,

§~68 Derogation.

Nothing contained in this part is, or
shall be construed to be, in derogation
orin modification of the rights of the
wecretary or of the United States (a) to

exercise any powers granted by the act
or otherwise, or (b) in accordance with
such powers, to act in the premises
whenever such action is deemed
advisable,

§—.69 Personal liability.

No member or alternate member of
the eommittee and no employee or agent
of the committee shall be held
personally respansible, either
individually or jointly with others, in
any way whatsoever, to any person for
errors in judgment, mistakes, or other
acts, either of commission or omission,
as such member, alternate, employee or
agent, except for acts of dishonesty,
willful miseenduct, or gross negligence.

§—70 Separability.

If any provision of this part is
declared invalid or the applicability
thereof to any person, circumstance, or
thing is held invalid, the validity of the
remainder of this part or the
applicability thereof to any other
person, circumstance, or thing shall not
be affected thereby.

*§—71 Counterparts.

This agreement may be executed in
multiple counterparts and when one
counterpart is signed by the Secretary,
all such counterparts shall constitute,
when taken together, one and the same
instrument as if all signatures were
contained in one original.

*§—72 Additional parties.

After the effective date thereof, any
handler may become a party to this
agreement if a counterpart is executed
by him or her and delivered to the
Secretary. This agreement shall take
effect as to such new contracting party
at the time such counterpart is delivered
to the Secretary, and the benefits,
privileges and immunities conferred by
this agreement shall then be effective as
to such new contracting party.

*§—73 Order with marketing
agreement.

Each signatory hereby requests the
Secretary to issue, pursuant to the act,
an order providing for regulating the
handling of kiwifruit in the same manner
as is provided for in this agreement.

Copies of this recommended decision
may be obtained from: William J. Doyle,
Room 2532-S, U.S. Department of
Agriculture, Washington, D.C. 20250,
(202) 447-5975 or William Blackburn,
P.O. Box 214287, Sacramento, California
95821, (916) 484-—4855.

Signed at Washington, D.C., on June 29,
1984.

William T. Manley,

Deputy Administrator, Marketing Program
Operations.

[FR Doc. 64-17732 Filed 7-3-84; 8:45 am]
BILLING CODE 34 10-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 510
[Docket No. 84N-0036]

Notice to Sponsors of Drugs
Containing Sulfamethazine,
Sulfaquinoxaline, Sulfamerazine,
Sulfathiazoie, Sulfapyridine, or
Sulfanilamide for Oral, Injectable,
Intramammary, or Intrauterine Use in
Food-Producing Animals; Termination
of Interim Marketing; Data Submission
Requirements

AGENCY: Food and Drug Administration.
ACTION: Notice of intent.

SUMMARY: The Food and Drug
Administration (FDA) in announcing
plans for the termination of interim
marketing under § 510.450 (21 CFR
510.450) for drugs containing
sulfamethazine, sulfaquinoxaline,
sulfamerazine, sulfathiazole,
sulfapyridine, or sulfanilamide for oral,
injectable, intramammary, or
intrauterine use in food-producing
animals. FDA requests that sponsors of
new animal drug applications (NADA's)
covered by interim marketing submit a
statement of intent with regard to
containued marketing of their products
and that sponsors submit data, revised
labeling, and other information
necessary for approval of an NADA.
After evaluation of that information
with respect to each NADA, FDA will
either approve the NADA or publish a
notice of opportunity for hearing on
denial of approval. FDA will also
publish at that time a propesal to revoke
§ 510.450.

This notice lists firms that have
submitted NADA's for sulfonamide-
containing drugs under the provisions of
§ 510.450 and sets forth data to be
submitted for approval of NADA's,
together with suggested label revisions
for such products,

This notice also provides guidance to
persons who wish to submit NADA's for
the marketing of drugs containing these
six sulfonamides for oral, injectable,
intramammary, or intrauterine use in
food-producing animals. Such NADA's
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must be approved unconditionally
before marketing may begin.

DATE: Sponsors must submit a letter of
intent by October 3, 1984 and data,
revised labeling, and other information
by October 7, 1985.

ADDRESS: Submission to the Center for
Veterinary Medicine (formerly Bureau of
Veterinary Medicine) (HFV-133), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Charles Haines, Center for Veterinary
Medicine (HFV 133), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3410.
SUPPLEMENTARY INFORMATION:

1. Background Information and Scope of
This Notice

Section 510.450 was initially
promulgated as § 135.102 (21 CFR
135.102) in the Federal Register of
October 23, 1970 (35 FR 16538). The
regulation established as an interim
measure a 5-day withdrawal period for
poultry and a 10-day withdrawal period
for all other food-producing animals.
The regulation applied to all
sulfonamide-containing drugs for use in
food-producing animals and required
sponsors of NADA'’s for sulfonamide
products to submit within 1 year (by
October 22, 1971) residue depletion
information to permit, based on such
data, the establishment of appropriate
withdrawal periods. FDA promulgated
the regulation because new information
available to the agency indicated that
sulfonamide drug residues may be
present in edible tissues of food-
producing animals slaughtered within 10
days of the last treatment.

In the Federal Register of July 22, 1974
(39 FR 26633), FDA revised the
regulation and deemed all sulfonamide
drugs to be new animal drugs for which
approved NADA's are required. Firms
then marketing products containing
sulfonamide drugs that were not the
subject of approved NADA's were
permitted to continue marketing the
products on an interim basis, provided
they submitted NADA's by January 20,
1975, and made a commitment to
conduct and submit the results of 90-day
feeding studies (toxicity studies) in a
rodent and nonrodent species. Sponsors
who did not meet the January 20, 1975
deadline have not been permitted
interim marketing privileges.

FDA required the feeding studies
because of concerns about thyroid
toxicity. In addition, sponsors were
required to develop more specific and
sensitive regulatory methodology for
detecting sulfonamide residues if
existing methodology were found to be

inadequate to monitor the tolerances for
residues established following
evaluation of those feeding studies. The
results of those feeding studies were to
be submitted by July 22, 1975. This date
was extended to October 22, 1975
(September 19, 1975; 40 FR 43213), The
feeding studies and the new
methodology were to be submitted by
sponsors of approved NADA's that had
not already submitted such information
as well as by those who had been given
interim marketing privileges.

In the Federal Register of May 5, 1978
(43 FR 19385), FDA further revised the
regulation to add the requirement that
products containing sulfamethazine
intended for use in swine feed or
drinking water be labeled with a 15-day
withdrawal time.

In the Federal Register of January 28,
1983 (48 FR 3962), FDA amended
§ 510.450 to require a 10-day withdrawal
period for all sulfonamides for all
animal species (except for the 15-day
withdrawal for sulfamethazine used in
swine feed or drinking water), unless a
specific withdrawal period, based on
data submitted and found satisfactory,
had been established. FDA stated that it
would reconsider the 10- or 15-day
withdrawal times as part of the agency’s
evaluation of the human food safety of
sulfonamides.

By January 20, 1975, 28 firms had
submitted 229 NADA's requesting
interim marketing under § 510.450. At
present 190 NADA's cover interim
marketing of sulfonamide products
under § 510.450; the remaining NADA's
were either withdrawn by their
sponsors, or terminated by FDA for
failure to submit required data.

This notice describes the
requirements that must be met before
FDA will give unconditional approval to
the interim-marketing NADA's. These
requirements also apply to persons who
wish to submit NADA's for the
marketing of these sulfonamides for
identical claims. Finally, this notice
discusses the status of the NADA's that
were approved before the adoption of
§ 510.450.

Although § 510.450 included within its
scope all sulfonamide-containing drugs,
interim-marketing NADA's included
products containing only six
sulfonamides: sulfamethazine,
sulfaquinoxaline, sulfamerazine,
sulfathiazole, sulfapyridine, and
sulfanilamide. Sponsors of NADA's
submitted in the future for identical
claims for these sulfonamides for oral,
injectable, intramammary, or
intrauterine use must meet the
requirements stated in this notice.
Sulfonamides other than these six are
not within the scope of this notice.

NADA's for other marketed
sulfonamides have been approved
unconditionally and are in full
compliance with the human food safety
requirements of § 510.450.

Of the six sulfonarides listed above,
there are several unconditionally
approved NADA's for currently
marketed sulfamethazine and
sulfaquinoxaline products. All approved
NADA's for sulfamethazine as the sole
drug are in full compliance with the
requirements stated in this notice,
including labeling claims. Approved
sulfaquinoxaline products are in
compliance with § 510.450 except for
some human food safety requirements,
FDA is working with the sponsors of
those products to satisfy remaining data
requirements. The data must be
submitted not later than 15 months from
the date of this notice.

I1. Human Food Safety

Section 510.450 established three
requirements concerning human food
safety data: (1) Residue depletion
studies, (2) 90-day subchronic toxicity
studies (feeding studies), and (3) a
regulatory methodology capable of
monitoring residues at the established
tolerance.

The effect of sulfonamide drugs on the
thyroid was the major human safety
concern. Based primarily on a published
study on the effect of sulfamethoxazole
on the thyroid (Ref. 1) and summaries of
data included as proprietary information
in NADA's, FDA concluded that the
degree of thyroid response to exposure
to sulfonamide drugs should be an
important criterion in the evaluation of
sulfonamide toxicity and the
establishment of "no-effect” levels.
Consequently, all sulfonamide drug
sponsors were required to submit for
each drug the results of 90-day
subchronic toxicity studies in one rodent
and one nonrodent species, which were
adequate to support a tolerance for
negligible residues.

The required toxicity studies were
submitted on behalf of sponsors of all
190 NADA's for sulfonamideé compounds
currently marketed under § 510.450, z}nd
sponsors with previous approvals. With
the exception of sulfaquinoxaline, the
toxicity data support a tolerance of 100
parts per billion (ppb) (0.1 part per
million (ppm)) for residues. The data for
sulfaquinoxaline support a tolerance of
25 ppb (0.025 ppm). These data are
proprietary. Sponsors of NADA's
submitted in the future must either have
authority to reference the appropriate
master file containing the data or submi!
original data.
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Residue depletion data for each
species have been submitted for only a
few of the 190 NADA's pending under

510.450. These data, which are
iecessary to permit the assignment of
preslaughter withdrawal periods that
will ensure that edible produets are free
of above-tolerance sulfonamide
residues, must be submitted for each
NADA and must be collected by using a
regulatory method reliable at least to the
tolerance for residues for the drug in
question. The Bratton-Marshall method
or modifications to that method
traditionally have been used to collect
residue depletion data for sulfonamide
residues in tissue. The agency will
continue to accept dala collected with
this methodology, provided the data are
supported by adequate recoveries of
sulfonamides added to tissues under
study. The results with the Tishler-A
method (Ref. 2] appear to be slightly
more reliable than those obtained by
other modified Bratton-Marshall
methods, at least for sulfamethazine,
sulfathiazole, and sulfaquionoxaline. For
determination of sulfamethazine the gas
chromatography/mass spectrometric
(GC/MS) assay developed by the U.S.
Department of Agriculture (USDA) (Ref.
3) and the GC method of Manuel and
Steller (Ref. 4] have been studied °
collaboratively in FDA and USDA
laboratories and found to be acceptable
(Ref. 5).

In 1979, FDA reevaluated its
requirement for the confirmatory test for
the Bratton-Marshall method and
concluded that it would be wasteful for
each sponsor to develop its own
confirmatory test. The agency will
complete the development of a standard
mass spectrometry based confirmatory
procedure,

The human food safety requirements
for these interim marketed sulfonamide
drugs do not reflect current approval
standards. As discussed in section ITT
below, the sulfonamide products
tovered by this notice are within the
scope of the National Academy of
Sciences/National Research Council
(NAS/NRC) Drug Efficacy Study
Implementation (DESI) program. (The
DESI program only covered
eliectiveness and safety to the target
animal.) FDA has in the past not
required the sponsors of drug products
that are identical or similar to DESI-
feviewed products to meet current
humen food safety standards.

The human food safety requirements
stated above apply to interim-marketed
sulfonamide products for the DESI-
reviewed claims listed in section VII

tlow. These requirements also apply to
fponsors of future NADA's for these six

sulfonamide products with DESI-
reviewed claims. Sponsors of interim
marketing and future NADA's with
different claims will be required to meet
the current human food safety
requirements. In the alternative, such
sponsors may request hearings on denial
of approval.

References

The following information has been
placed in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857, and may be
seen by interested persons from 9 a.m.
to 4 p.m,, Monday through Friday.

1. "Observations on the Thyroid Gland in
Rats Following the Administration of
Sulfamethoxasole and Trimethoprim,”
Toxicology and Applied Pharmacelogy,
24:351-363, 1973.

2. Tishier, F., J. L. Sutter, ]. N. Bathnish, and
H. E. Hagman, Journal of Agricultural and
Food Chemistry, 16:50-53, 1968,

3. Suhre, F., R. Simpson, and |. Shafer,
Journal of Agricultural and Food Chemistry,
29:727, 1981.

4, Manuel, F. J., and W. A. Steller, Journal
of Association of Official Analytical
Chemisis, 84:794, 1981.

5. Malanoski, A. ], C. ]. Barnes, and T.
Fazio, Journal of Association of Official
Analytical Chemists, 64:13886, 1951.

111, Safety of the Target Animal and
Effectiveness

This section sets forth the
effectiveness and target animal safety
data needed for the approval of NADA's
for sulfonamide products within the
scope of the DESI program. These
requirements apply to NADA's that are
covered by interim marketing privileges
under § 510.450, and to future NADA's.
Interim marketing and future NADA's
with claims not listed in section VII
below will have to be supported by
adequate and well-controlled
investigations before they can be
approved.

Sulfamethazine, sulfaquinoxaline,
sulfamerazine, and sulfathiazole were
evaluated as part of the DESI program.
The products were evaluated as
“probably effective” and on the basis of
published literature and labeling
revisions were moved to the “effective”
category by FDA for the claims and
species listed below in section VII.

The DESI-reviewed sulfamethazine
and sulfaquinoxaline products listed
below are presently the subject of
approved NADA's and are marketed for
these uses. Sponsors of NADA's for
identical or similar products have
several options, as discussed in detail
below, for submitting data to show
bioequivalency of their products with
the appropriate DESI-reviewed drug.

Sponsors may submit data from blood
level studies comparing their products
with the appropriate DESI-reviewed
product. In the alternative, sponsors
may establish bioequivalency by
demonstrating the bioavailability (serum
or plasma of blood) of their products, or
by demonstrating through in vivo
clinical studies the effectiveness of their
products for one of the indications that
will be on the label.

Normally the agency would require
the sponsors of products that are
identical or similar to the DESI-reviewed
suflamethazine and sulfaquinoxaline
products to establish bicequivalency
through blood level comparisons with
the DESI-reviewed product. However, as
discussed below, sponsors of the other
four sulfonamides within the scope of
this notice must by necessity conduct
bivavailability or clinical studies.
Therefore, the agency has decided in the
interest of fairness to made these
options available to sulfamethazine and
sulfaquinoxaline sponsors. (The
discussion below with respect to cattle,
swine, sheep, and rabbits does not
mention clinical studies because it is
anticipated that bioavailability blood
level studies will be more easily
accomplished. Sponsors may conduct
clinical studies, however. Also, as
explained below, bioavailability data
are not appropriate for poultry.)

Because the sulfathiazole and
sulfamerazine products reviewed by
NAS/NRC are no longer being
marketed, it will not be possible for
sponsors of identical or similar products
to demonstrate bioequivalency by
comparison with the DESI-reviewed
products. Although products containing
sulfapyridine and sulfanilamide were
marketed for many years before 1962,
the products were not the subject of
approved NADA's and were not
submitted for review by NAS/NRC. In
view of the existence of interim-
marketing privileges for drug products
containing these sulfonamides, and in
the interest of applying the same general
dala submission requirements to all
sponsors of interim-marketing
sulfonamide NADA's FDA has
concluded that the products listed below
should be treated as having been
reviewed by NAS/NRC as part of the
DESI program. The agency has reviewed
publicly available literature and has
concluded that these two drugs are safe
to the target animal and effective for the
uses listed below. (A list of these
references is available at the Dockets
Management Branch (address above).)
Sponsors of NADA's for these four
sulfonamides should submit, as
discussed below. either bicavailability
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(blood level) data or data from in vivo
clinical studies.

FDA has concluded that NADA's for
drug products containing more than one
sulfonamide will comply with the Center
for Veterinary Medicine's combination
drug policy (21 CFR 514.1(b)(8)(v))
without submission of data from studies
that compare the combination of
sulfonamides with the individual
sulfonamides. Because all sulfornamides
have the same mechanism of action,
each individual sulfonamide can be
expected to contribute to the total effect
of the combination drug.

Different data requirements apply
depending on species. Regarding the
animal species and uses listed below,
the agency has divided all species into
two groups. One group of species
includes cattle, swine, sheep, and
rabbits; the other group includes
chickens and turkeys. Satisfactory
bioequivalency, bioavailability (blood
level), or clinical studies conducted in
one animal species will be sufficient to
satisfy that requirement for that specific
drug product with respect to other
animal species:

Adequate and well-controlled studies
that meet the requirements of the act
and regulations will be required for any
claims, species, or conditions of use not
listed below. FDA will comment, upon
request, on any protocols proposed to
establish safety and effectiveness.
Questions should be addressed to the
contact person listed above.

The subsections below describe in
general terms the characteristics of the
bicequivalency, bioavailability, or
clinical studies that are required.
Sponsors are advised to consult the
Center for Veterinary Medicine through
the contact person named above for
additional guidance.

A. Cattle, Swine, Sheep, and Rabbits

1. Sulfamethazine and
sulfaquinoxaline: Data to show
bioequivalency with the DESI-reviewed
product (47 FR 25320; June 11, 1982 and
48 FR 3962; January 28, 1983) should be
obtained using a 10 x 10 crossover study
with a resting period of 2 to 4 weeks. In
the alternative, FDA will accept
bioavailability data obtained using a
minimum of 10 animals and
demonstrating sulfonamide blood levels
(serum or plasma of blood) of 8-
milligram (mg) percent or more. It is
appropriate scientifically to conclude
that a sulfonamide drug is bioequivalent
to the DESI-reviewed drug, based only
on bioavailability data from the test
drug, because the therapeutic blood
levels of sulfonamides in these species
are well established in the published
scientific literature (Bevill, R, F., and W.

G. Huber, Veterinary Pharmacology and
Therapeutics, L, M. Jones, N. H. Booth,
and L. E. McDonald, editors, p. 903; lowa
State University Press, 4th ed., 1977).

2, Sulfanilamide sulfamerazine, and
sulfapyridine: Bioavailability data
should be obtained using a minimum of
10 animals to demonstrate sulfonamide
blood levels of 8-mg percent or more.

3. Sulfathiazole: Demonstrated blood
levels of 2-mg percent or more using a -
minimum of 10 animals will be
acceptable.

4. Products containing sulfamethazine
alone intended solely for intravenous
administration are not subject to the
requirement for bioequivalency or
bioavailability data if the active drug
ingredient is in the same solvent and
concentration as the DESI-reviewed
product (46 FR 62054; December 22,
1981). The sponsor of such a product
must submit satisfactory data
demonstrating that its product and the
DESI-reviewed product are
pharmaceutically equivalent. Although
the products need not contain the same
inactive ingredients, both products must
supply equivalent amounts of the active
drug ingredient (the same salt or ester of
the same therapeutic moiety in the same
solvent).

5. Sponsors of pending NADA's for
sulfonamide products containing two or
more sulfonamides must submit
bioavailability data demonstrating
sulfonamide blood levels (serum or
plasma of blood) of 8-mg percent or
more. A minimum of 10 animals should
be used in determining such blood
levels.

B. Chickens and Turkeys

1. Sulfamethazine or sulfaquinoxaline
alone in the form of a drinking water
solution or soluble powder: A study to
show bioequivalency with the DESI-
reviewed drug (47 FR 25320; June 11,
1982 and 48 FR 3962; January 28, 1983)
should use 28 pens of 10 chickens or
turkeys between 3 and 4 weeks of age.
An extra 10 birds receiving the same
diet and untreated water should be
sacrificed to determine “background”
sulfonamide blood levels and to
generate recovery data. The dosage and
length of treatment should be identical
to those listed below for the drug
product. At 2, 4, 8, 12, 18, 24, and 48
hours after dosing, two pens per
treatment group should be selected

. randomly and the birds sacrificed and

samples collected by exsanguination.
Blood levels over time should be
compared by analyses of variance with
regard to areas under the curves,
average peak heights, and overall split-
plot analysis in time. The last analysis is
intended to compare overall mean blood

levels as well as the slopes of the bloogd
level curves.

In the alternative, the results of a
clinical study demonstrating the
effectiveness of the drug against one
disease claimed in the suggested
labeling may be submitted. The study
should consist of 80 birds in 8
experimental batteries of 10 birds each,
All of the birds should be infected, with
one-half of the battery birds medicated
and the other half not medicated. FDA
suggests that protocols be submitted
together with the proposed method of
statistical analysis for FDA comment
before initiating the studies. FDA is
providing for a clinical study rather than
a bioavailability study because of the
lack of adequate data concerning
therapeutic blood levels of sulfonamides
in poultry.

2. Sulfamerazine alone in the form of a
drinking water solution or soluble
powder: No NADA's for such products
were filed under the provisions of
§ 510.450. Future sponsors of NADA's
with the acceptable claims listed below
should submit the results of a clinical
study, as discussed in section IIL.B.1.

3. Sulfathiazole, sulfanilamide, and
sulfapyridine: No NADA's were filed for
any of these products alone for use in
chickens or turkeys-under the provisions
of § 510.450. FDA does not have any
data supporting the safe and effective
use of these sulfonamides in poultry.
Sponsors who desire to submit future
NADA's for these products will have to
submit data from adequate and well-
controlled studies that meet the
requirements of the act and regulations,
and are advised to contact the contact
person listed above.

4. Combinations of sulfamerazine,
sulfamethazine, and sulfaquinoxaline:
The results of a clinical study, as
discussed under section IIL.B.1. above,
should be submitted.

IV. Other Data Required for Approval of
NADA'’s

Information required by § 514.1
concerning manufacturing facilities and
controls, and stability data should be
submitted by all sponsors. Sponsors of
interim marketing NADA's should
update information that is not current.
Sponsors may be exempt from the
submission of certain environmental
data in accordance with § 25.1(f)(2) (21
CFR 25.1(f)(2)). Environmental impact
analysis regarding manufacturing
processes is required in accordance with
§ 25.1(g)(2) (21 CFR 25.1(g)(2)). A
satisfactory freedom of information
summary must be submitted in
accordance with § 514.11(e){2)(ii) (21
CFR 514.11(e)(2)(ii))-
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V. Termination of Interim Marketing

This action is part of the agency's
effort to terminate in an orderly and
timely fashion the interim marketing
privileges of drugs under § 510.450.
Sponsors of such drugs must submit a
statement of intent by October 3, 1984,
and the data described above and
revised labeling by October 7, 1985.
After that time, NADA's that are
deficient in one or more categories will
be subject to prompt administrative
action.

After the agency has reviewed the
data and revised labeling submitted in
response to this notice, it will publish a
proposal to revoke § 510.450. FDA will
take action on each NADA covered by
interim marketing, and will either
approve it or publish a notice of
opportunity for hearing on denial of
approval (21 CFR 514.111), Hearings will
be held if justified. After a final rule
revoking § 510.450 becomes effective,
any sulfonamide-containing dmg on the
market intended for use in food-
preducing animals that is not the subject
of an approved NADA will be in
violation of the act and subject to
regulatory action, unless covered by a
statutorily provided exception to the
requirement of an NADA.

VL. List of Firms Having NADA's
Subject to § 510.450

The firms listed below are sponsors of
NADA's for products being marketed
under § 510.450. Veterinary
Laboratories, Inc., submitted NADA's
under its own name and has assumed
the sponsorship of NADA's formerly
held by Veterinary Products Corp.

1. Cadco, Ine., P.O. Box 3599, 10100
Douglas Ave,, Des Moines, IA 50322.

2 Fort Dodge Laboratories, Fort
Dodge, 1A 50501,

3. Franklin Laboratories, 1777 South
Bellaire St., Denver, CO 80222.

4 Frank Veterinary Laboratories, 7239
:\'ashinglcn Ave, South, Edina, MN

5435.

5. International Multifoods Corp.
{formerly Osborn Laboratories), 1200
Multifoods Bldg,, 8th and Marquette Sts.,
Minneapolis, MN 55402,

6. Masti-Kure Products Co., Inc.,. 166
Yantic St,, Norwich, CT 06360.

7. Medico Industries, Inc., Elkan
Estates, P.0. Box 338, Elwood, KS 86024.

8. Merck Sharp & Dohme Research
Laboratories, Rahway, NJ 07065.

9. M & M Livestock Products Co.,

Eagle Grove, IA 50533.
.10. Norden Laboratories, Inc., Lincoln,
NE 68501,

11. Pfizer, Inc., 235 East 42d St., New
York, NY 10017, (NADA's formerly held
by Rachelle Laboratories, Inc.).

12. Philips Roxane, Inc., 2621 North
Belt Highway, St. Joseph, MO 64502.

13. Quality Plus Products Corp., 2116
8th Ave. South, Fort Dodge, IA 50501.

14. Ralston Purina Co., Checkerboard
Square, St. Louis, MO 63199.

15. Rhone-Pouleng, Ing., (formerly
Hess & Clark Division of Rhodia, Inc.),
P.O. Box 125, Black Horse Lane,
Monmouth Junction, NJ 08852,

16. I, D. Russell Co. Laboratories, 2463
Harrison St., Kansas City, MO 64108.

17. Salsbury Laboratories, Charles
City, IA 50616.

18, Syntex Laboratories, Inc.,
(Synthex/Diamond Laboratories), 3401
Hillview Dr., Palo Alto, CA 94304.

19. Vet-A-Mix Laboratories, Inc., P.O.
Box 86, Shenandoah, IA 51601,

20. Veterinary Laboratories, Inc.,
(formerly Veterinary Products Corp.),
12340 Santa Fe Dr., Lenexa, KS 66215.

21. Vineland Laboratories, 2285 East
Linder Ave., Vineland, NJ 08360.

22, Vista Laboratories, Inc.,
Christiansted, St. Croix, Virgin Islands.

23. Wendt Laboeratories, Inc., 100
Nancy Dr., Belle Plaine, MN 56011,

24. Veterinary Laboratories, Inc.,
{formerly Wittney & Co.,) 4655 Colorado
Blvd., Denver, CO 80216,

VIL Drug Products Containing One or
More Sulfonamides '

Listed below in this section are the
products containing one or more of the
sulfonamides within the scope of this
notice, without other active ingredients,
that have been reviewed by FDA, along
with the claims that FDA has concluded
are effective. The names of the
sponsors, NADA numbers, and product
names for products currently being

marketed under § 510.450 are also listed.

Drug products containing sulfonamides
and other ingredients are listed in
section VIIIL,

For combination drugs containing two
or more sulfonamides, the acceptable
disease claims are limited to those that
are common to the acceptable claims for
the individual sulfonamides in the
combination. In the list of drug products
below, a combination product appears
under the heading of the individual
sulfonamide in the combination product
with the fewest claims.

The existing labeling of some interim-
marketed products containing more than
one sulfonamide does not conform to the
acceptable claims for the particular
combination of sulfonamides. These
products are indicated with a (+)
below. Sponsors may reformulate all
sulfonamide-containing products that
are covered by interim marketing under
§ 510.450. For example, sulfathiazole
could be removed from a product
containing sulfamerazine.

sulfamethazine, sulfathiazole, and
sulfaquinoxaline that is intended for use
in poultry, because FDA has concluded
that poultry is not an acceptable species
for sulfathiazole. In the alternative,
poultry could be deleted from the list of
intended species. If a product is
reformulated, the sponsor should submit
the required information for the
reformulated product within the time
permitted by this notice.

If the sponsor of an NADA under
§ 510450 does not agree with FDA's
conclusion that reformulation or labeling
changes are necessary, the sponsor
should either submit complete safety
and effectiveness data, as discussed
above, or request a hearing on denial of
approval. Sponsors of future NADA's for
combination products with claims that
are not limited to those that FDA has
concluded are acceptable wil need to
submit complete safety and
effectiveness data.

A. Sulfamethazine
1. Accepted disease claims;
Species

Cattle: For the treatment of bovine
respiratory disease complex (shipping
fever complex) associated with
Pasteurella spp.; bacterial pneumonia
associated with Pasteurella spp.;
nectrotic pododermatitis (foot rot) and
calf diphtheria caused by
Fusobacterium necrophorum.
Colibacillosis (bacterial scours) caused
by Escherichia coli; coccidiosis caused
by Eimeria bovis and E. zurnii; acute
mastitis caused by Streptococcus spp.;
acute metritis caused by Sireptococcus
Spp.

Swine: For the treatment of bacterial
pneumonia associated with Pasteurella
spp.; porcine colibacillosis (bacterial
scours) caused by Escherichia coli.

Sheep: For the treatment of
pasteurellosis caused by Pasteurella
spp.; bacterial pneumonia associated
with Pasteurella spp.; colibacillosis
(bacterial scours) caused by Escherichia
coli. For the control and treatment of
coccidiosis caused by Eimeria
ovinoidalis (Eimeria
ninakohlyakimovae).

Chickens: For the ocntrol of infectious
coryza caused by Hemophilus
gallinarum; coccidiosis caused by
Eimeria tenella and E. necatrix; acute
fowl cholera caused by Pasteurella
multocida; pullorum disease caused by
Salmonella pullorum.

Turkeys: For the control of coccidiosis
caused by Eimeria meleagrimitis, E.
adenoeides.
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Dosage

Cattle, sheep, and swine (soluble
powder and drinking water solution 12.5
percent)—oral.

Cattle and sheep (bolus). Initially 1%
grain per pound body weight (equivalent
to 97.2 mg per pound body weight)
followed by % grain per pound body
weight (equivalent to 48.6 mg per pound
body weight) every 24 hours. Do not
exceed 5-day treatment. Dosage can be
rounded to initially 100 mg per pound
body weight, followed by 50 mg per
pound body weight every 24 hours.

Cattle (injeciable solution 25 percent).
Initially 1% grain per pound (equivalent
to 97.2 mg per pound body weight)
followed by % grain per pound
(equivalent to 48.6 mg per pound body
weight) every 24, hours. Dosage can be
rounded to initially 100 mg per pound
body weight followed by 50 mg per
pound body weight every 24 hours.

Chickens and turkeys (soluble
powder). Prepare a 12.0-percent stock
solution. Add 1 fluid ounce to each
gallon of drinking water or one gallon of
the stock solution to 128 gallons of
drinking water. This will provide a
recommended dosage of approximately
58 to 85 mg per pound per day of the
drug in chickens and approximately 50
to 124 mg per pound per day in turkeys
depending upon the dosage, age, and
class of chicken or turkeys, ambient
temperature, and other factors.

Control

Medicate for 2 consecutive days.
Medicate for 6 consecutive days.

tive days.

8 cor

Medi 2 days then reduce drug
concentration 10 one half 4
jonal days.

Drinking Water Solution 12.5%. Add 1
fluid ounce to each gallon of drinking
water or 1 gallon of drinking water
solution 12.5 percent to 128 gallons of
drinking water. This will provide
approximately 61 to 89 mg per pound per
day of the drug in chickens and
approximately 53 to 130 mg per pound
per day in turkeys, depending upon
dosage, age, and class of chickens or
turkeys, ambient temperature, and other
factors.

Control

.| Medicate for 2 consecutive days.
Medicate for 6 conseculive days.

..| Medicate tor 6 consecutive days

.| Medicate for 2 days then reduce drug
concentration t0 one half above 4
additional days.

2. NADA numbers, sponsors, and
product names for sulfamethazine alone:

NADA No. Product name

48-693 Veta-Meth Tablets.

Veta-Meth Solution

12.5%.
Sodum  Suifamethazine

12%%,

Metzol 25%.

Sulfamethazine Bolus.

Sulfamethazine  Sodium
Injectable.

Sultamethazine Boluses 5
Grams,

Liquid Vimethazine—25,

SM-25 Solut

SM-25, 25% Solution Suk-
famethazine Sodium.
Sodi Sulfamethazine

12%%.
Sulfamethazine Suifa So-
lution 25%.

Frank Sodium Sulfameth-

azine. 5
Sulfamethazine Boluses.

Sult: Bol

SM-25 Per Cant.

Sodium  Sullamethazine
2§ percent,

B. Sulfathiazole
1. Acceptable disease claims:
Species

Cattle: For the treatment of bovine
respiratory disease complex (shipping
fever complex) associated with
Pasteurella spp.; bacterial pneumonia

associated with Pasteurella spp.; calf
diphtheria and necrotic pododermatitis
(foot rot) caused by Fusobacterium
necrophorum; acute mastitis and acute
metritis caused by Streptococcus spp.

Swine: For the treatment of bacterial
pneumenia caused by Pasteurella spp.;
porcine colibaciliosis (bacterial scours)
caused by Escherichia coli.

Dosage

Oral—Drinking Water Solution and
Soluble Powder.

Cattle and swine: 1% grain per pound
body weight (equivalent to 97.2 mg per
pound body weight) per day for 4 days.
Do not exceed 4 days' treatment,

Cattle Boluses—Initially 1 grain per
pound body weight (equivalent of 64.8
mg per pound body weight) followed by
Y2 grain per pound body weight (32.4 mg
per pound body weight) every 8 hours.
Do not exceed 4 days' treatment.

Cattle and swine: Mixtures (two or
three) of sulfathiazole, sulfamethazine,
or sulfamerazine:

Initially 1 grain per pound body
weight (equivalent to 64.8 mg per pound
body weight) followed by %2 grain per
pound body weight (equivalent to 32.4
mg per pound body weight) every 12
hours, Do not exceed 4 days' treatment.

2. NADA numbers, sponsors, and
products containing sulfathiazole alone
or in combination with other sulfa
products:

NADA. No. Product name

93-026 Extra-Su! Boluses.
P

hazing sodium
Sulf; ole sodum

Bxtra-Sul Solution
Sullaméthazine - sotum
Sultathiazole sodwm

Extra-Sul Powder
Sulfamethazine sodm
Sultathiazole scdium

Sulfathiazole sodwum ses-

quihydrate
Ar-Sulfa Soluble Powde

Sodium Sulfathiazole
Soluble Powder

Bi-Sulta  Boluses
proved
Sultamethazine
Sulfathiazole

Triple Sulfa Soluton 12%

Sulfamethazine sodium

Sulfathiazole sodum

Sultamerazine sodium
Triple Suifa.

Sulfamerazine sodium
Sultathiazole s
Sulfamerazine sodium
Bi-Suifa Boluses
Sutfamerazine
Sulfathiazole.
Sultathiazole Boluses

Triple Sulfa 25

Sulfamethazine sodum
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NADA. No Product name

Sulfathiazole sodium
Sulfamerazine sodium.
Tr-Sulfa  Boluses Im-

proved.

Sultamethazine.

Sultathiazole,

Sultamerazine.
S.G. Seven,

Sulfamerazine sodium.
Soxifour 12.5%

Sultamethazine.

Sulfathiazole,

Sulfamerazineg,
Sulfathiazole Sodium N.F.

Suifalose Parenteral,
Sulfonomide Solution,
Sutlamethazine.

| Sulfathiazole.
13-993 | Philips Roxane, Inc.| Anchor Sol-Thiazole.
| Sodium sulfathiazole
89-936 | Syntex Extra-Sul Powder.
Laboratories/
Diamond
Laberalories.
Sulfamethazine sodium.

Qadi Subfathi

Sulfamethazins sodium.

Cattle: For the control and treatment
of coccidiosis caused by Eimeria bovis
and E. zurnii.

Sheep: For the control and treatment
of coccidiosis caused by Eimeria
ovinoidalis (Eimeria
ninekohlyakimovae).

Chickens: For the control of
coccidiosis caused by Eimeria tenella,
E. necatrix, E. acervulina, E. maxima,
and E. brunetti.

Turkeys: For the control of coceidiosis
caused by Eimeria meleagrimitis and E.
adenoeides.

Chickens and turkeys: For the control
of acute fowl cholera caused by
Pasteurella multocida end fow! typhoid
caused by Sa/monella gallinarum,

Rabbits: For the control of coccidiosus
caused by Eimeria stiedae.

Pheasants and quails: For the control
of acute fowl cholera caused by
Pasteurella multocida.

Dosage

Sulfaquinoxaline 20 percent solution
and sulfaquinoxaline 25 percent soluble
powder.

Thi-Meth Boluses.
Sulfamethazine.
Sultathiazole,

Coccidiosis Control

Chickens (0,04)
pé ) (0.025

019 1 International
Multifoods
(formerly Osborn
| Laboratories)
00-023 | Rhone-Poulenc,

Sodium Sulfathi

Sul-Trol-E,
Tri-Sul 2 MT.

|
089 | Wendt
| Laboratories Inc.

-001 | Wendt

! Laboratories, Inc.
Sultamethazine sodium,
Sulfathiazole sodium.
L Sulfamerazine sodium.
0-009 | Vinoland Thiazole-Sodium.

sodium.
Sulfathiazole Boluses.

0-101 | Wendt
e | Laboratories, Inc.
100-117 | Vista Laboratories...| Thi ium,
Sulfathiazole sodium.
Sul-Thi-Zol.

Sultathiazole sadium.

100-162 | MSD A G VET
|  (Division of

| Merck & Co.,
| Inc).

C. Sulfaquinoxaline

1. Acceptable disease claims:
Species

. Sulfaquinoxaline in drinking water or
& a drench for cattle and sheep and in

drinking water for chickens, turkeys,
and rabbits;

percent).

Turkeys (0.025
percent),

Acute fowl
cholera in
chickens,
turkeys,
pheasants, and
quall and fow!
typhoid in
chickens and
turkeys (0.04
percent).

Coccidiosts Control and treatment

Cattle and feed-lot
lambs (0.015
percent).

Give for 3 to 5 days. (Equivalent to 6
mg per pound body weight.)

MEDICATED PREMIX
[Concentration in finished feed)

Cocoids

Control

.| 0.05 percent for 2 days, follow with 3
days on regular feed and 2 more
days on 0.05 percent sulfaquinoxaline
feed, again follow with 3 days on
regular feed and 2 more days on 0,05
percent suifaguinoxaline feed. Contin-

3 days; 0.05 percent for
3 days; 0.5 parcent for
a 2-3-2-3-2 schedule. |
pings recur, give 0.05 percent for an-
other 2 days,
0.1 p for 2 weaks,

MEDICATED PREMIX—Continued
[Concantration in finished fead)

Coccidiosis Control

Acute fow!
cholera and
fow! typhoid in
chickens and
turkeys.

0.1 percent for 48 to 72 hours. Mortality
shouid be brought under control. After
medication, move birds o clean
ground or to a clean house. If diseass
recurs, use 0.05 percent in feed again
for 2 days.

2. NADA numbers, sponsors, and
product names for sulfaquinoxaline
alone or in combination with other sulfa
products:

NADA No. Product name

99-867 Sulfquin-40 Medicated

Premix.
99-897 Sulquix 333.

Sulfaquinoxaline 3.2%.

Sulfaquinoxaline Bo-
luses—16 Grams.
Sulfaquinoxaline 20%

Triple Sulfa for Poultry.

Sultamerazine sodium.
Sulfamathazine sodium.
Sultaquinoxaline
m‘u‘ n

Bovo-Cox Calf Size Bo-
luses.

Suslfs

Bovo-Cox Boluses.
Sulfaquinoxaiine.

Bovo-Cox Powder.
Sulfaquinoxaline.

20% Sulfaguinoxaline So-
lution,

20% Sulfa-Pol Liquid Can-
cantrate,

Sulfamerazine.
Sulfamethazine.
Sulfaquinoxaline.

Aussell Triple Sulfa.
Sulfamerazine sodium.
Sulfamethazine - sodium.
Sulfaquinoxaline
sodiom.

Liquid Sul-Q-Nox 3.2%.
Sulfaquinoxaline. =

K-Quad Sulfe, Feed Mix-
ture.

Sultamerazine.
Sultamethazine.
Sulfathiazole.
Sulfequinoxaline.

«f Liquid  Sul-Q-Nox 3.2%
and 20%
Sultaquinoxaline,

Liquid Sul-Q-Nox 34.44%,
Sulfaquinoxaline.

100-129
+100-174

D. Sulfamerazine

1. Acceptable disease claims:
Species

Cattle: for the treatment of bovine
respiratory disease complex (shipping
fever complex) associated with

Pasteurella spp.; bacterial pneumonia
associated with Pasteurella spp.;
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colibacillosis caused by Escherichia
coli; necrotic pododermatitis (foot rot)
and calf diphtheria caused by
Fusobacterium necrophorum;
coccidiosis caused by Eimeria bovis and
E. zurnil.

Sheep: For the treatment of bacterial
pneumonia associated with Pasteurella
spp.; colibacillosis caused by
Escherichia coli.

Swine: For the treatment of bacterial
pneumonia associated with Pasteurella
spp.; colibacillosis caused by
Escherichia coli.

Chickens: For the control of infectious
coryza caused by Hemophilus
gallinarum; coccidiosis caused by
Eimeria tenella, E. necatrix, E.
acervulina, E. maxima, E. brunetti,
acute fowl cholera caused by
Pasteurella multocida; pullorum disease
caused by Salmonella pullorum; fow!
typhoid caused by Sa/monella
gallinarum.,

Turkeys: For the control of coccidiosis
caused by Eimeria adenoeides and E.
meleagrimitis; acute fowl cholera
caused by Pasteurella multocida; fowl
typhoid caused by Salmonella
gallinarum.

Dosage—Orally

Catile, sheep, and swine: Initially 1
grain per pound body weight (equivalent
to 64.8 mg per pound body weight)
followed by % grain per pound body
weight every 12 hours. Do not exceed 4
days' treatment.

Chicken and turkeys: 0.1 to 0.2 percent
concentration in soluble powder or
drinking water solution. Do not exceed 4
days' treatment.

2. NADA number, sponsor, and
product name:

2. NADA numbers, sponsors, and
product names for sulfapyridine alone or
in combination with other sulfa
products.

'

NADA No. Sponsor

100-008 | Wendt

E. Sulfaryridine
1. Acceptable disease claims:
Species '

Cattle: For the treatment of necrotic
pododermatitis (foot rot) and calf
diphtheria caused by Fusobacterium
necrophorum; bacterial pneumonia
caused by Pasteurella spp.

Dosage—Orally and injectable

Initially 1 grain per pound body
weight (equivalent to 64.8 mg per pound
body weight) followed by % grain per
pound body weight (equivalent to 32.4
mg per pound body weight) every 12
hours. Do not exceed 4 days' treatment.

NADA No.

89-854

Sulfapyridine Solution
12%.

Triple Sulla 4 Injectable,

Sulfamethazine sodium.
Sulfathiazole sodium.
Sulfapyridine sodium.

Triple Sulfa Solution—8
Oral.

Sultamethazine sodium.
Sulfathiazole sodium.
Sulfapyridine sodium.
Oral Triple Sulfa Solution
12%.
Sultamethazine sodium.
Sulfathiazole sodium.
Sultapyridine sodium.
Tri-Sulfa G.

Sulfamethazine
Sulfathiazole
Sultapyridine.

Philips Roxana, Inc.| Anchor Triple Sulfa Solu-
tion 12.2%.
Sulfamethazine sodium.
Sulfathiazole sodium.
Sulfapyridine sodium,

Neutral Sulfa-7,

Sultamethazine sodium.

Suifathiazole sodium.

Sulfapyridine sodium.
Triple Sulfa Injectable

12%.

Sulfamethazine sodium.

Sulfathiazole sodium.

NADA No.

Sponsor Product nama,

100-007 | Medico Industries, | Triple  Sulfa  Injectabie
Inc. 24%.
Sulfamethazine sodium,
Sultathizole sodium.
Sulfapyridine sodium,
Sulfapyridine sodium
Sulfapyridine Boluses

Frank Triple Sulta Soly.
tion (INJ).
Sulfamethazine sodium
Sulfathiazole sodium
Sultapyridine sodium

Frank Triple Suia Sok-
tion Oral 12%,
Sulfamethazine sodium
Sultathiazole sodium

ineé sodium.

Oral Triple Sulfa Solution

12%.
Suifamethazine
Sulfathiazole.
Sultapyridine

Neutral Sulfa-50 Solution

Sultamathazine

Sultathiazole.

Sulfapyridine.
Trisul Il Boluses.

Sulfamethazine.

Sulfathiazole

Sulfapyridine.
Sulfapynidine Boluses

Sulfa-Plex Triple Suita So-
lution Oral 12.5%
Sultamerazine sodium
Sulfathiazole sodium.
Sultapyridine sodium

F. Sulfanilamide
1. Acceptable disease claims:
Species

Cattle: For the treatment of bovine
respiratory disease complex (shipping
fever complex) associated with
Pasteurella spp.; bacterial pneumonia
associated with Pasteurella spp.; acute
metritis caused by Sireptococcus spp.
acute mastitis caused by Streptococcus
8pp.

Dosage—Orally

Cattle: Initially 1 grain per pound
body weight [equivalent to 64.8 mg per
pound body weight) followed by %
grain per pound body weight (equivalent
to 32.4 mg per pound body weight) every
12 hours. Do not exceed 4 days’
treatment.

2. NADA numbers, sponsors, and
products names for sulfanilamidie alone
or in combination with other sulfa
products.

Product name

NADA No.

09-851 Suttanilamide

99-881 Sulfanilamide Boiusas.

93-870 Tr-Mara Bolus.
S lamid

9.

I
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NADA Na.. | Sponsor Product name

99-880 | Veternary Tri-Metha-Bolus.
Laboratories,

Sulfanilamide.
Inc. (1 y Sulfathi .
Vet Prod Sulf;
Com.).
89-931 | Quality Plus
Products Corp,
Quaitty Plus Triple Sulfa Boluses.
t Produets Corp. Sultaniiamide.

Sulfanitamide.
93-524

Suifathiazole,
52-972 | Quality Plus Sultanilamida Boluses
Prosucts Corp.

3-990 | Philips Roxane, Inc.| Trple Sulfa Bolus.
Sulfanilamide.
Sultsthiazole.
Sultamethazine.

Triple Sulfa Solus.
Sutfaniiamide.
Sulfathiazola.

VIIL Combination Drug Products
Containing Sulfonamides and Other
Ingredients

A. Additional Data Requirements

In additional to the data requirements
stated above, sponsors of NADA's for
sulfonamides combined with
nonsulfonamide drugs, antibietics,
nutrients, or urea must submit complete
human food and animal safety and
effectiveness data tha meet current
standards, as required by § 514.1. The
product must meet the combination drug
policy set forth in § 514.1(b)(8)(v), except
that if the product contains more than
one sulfonamide, the mixture of
sulfonamide may be considered as one
drug for purpose of applying the
combination pelicy. In the alternative,
sponsors may request a hearing on
denial of appreval,

The only exeeption to the data
requirements stated in the immediately
preceding paragraph is for products
intended for use in drinking water and
containing only sulfonamides combined
with nutrient components. These
products are indicated with an asterisk
(')- Sponsors need not comply with the
tombination drug policy or current
human food safety requirements if they
comply with the following limitations:
Sponsors must demonstrate lack of
interference between the nutrients and
the drug ingredients. No direct or
implied claims for nutrients will be
permitted and the trade name of the
product may not include the name of
such nutrients. Products must bear the
ollowng statement on the label: “The
Duirients in this product serve a limited
hulritional funetion only; they have not
been shown to have and are not
'Ll!unded {o impart any direct
terapeutic benefit”, Disease claims for
these products must be limited to the
dcceptable claims listed in section VIl
above under the particular sulfonamide
Product, or in the case of products

conlaining two or more sulfonamides, to
those acceptable claims that are
common to the individual sulfonamides
in the mixture. :

FDA has reviewed available data
concerning the use of sulfonamide drugs
in combination with urea and
acriflavine for intrauterine
administration in cattle, sheep, and
swine and has concluded that available
data do not support any claims for use
in such products, There are no approved
NADA's for these products. About 10
NADA's for these products were filed
under the provisions of § 510.450. In lieu
of attempling to substantiate the safe
and effective use of these products,
sponsors may elect to request a hearing
on the denial of approval or may
withdraw their applications.

B. New Aninal Drugs Containing
Sulfonamides in Combination With
Nutrients or Other Drugs

The following new animal drugs
containing sulfonamides in combination
with nutrients or other drugs are now
being marketed under § 510.450:

NADA No.

Sponsor Product name

*99-790 | Philips Roxane, Inc.| Anchor  Isolite Drinking
Water Medication.
Suffathiazole sodium.

Vitamin A

Vitamin Dy,
Ethylenediamirie
droiodide.
Potassium chloride.
Calclum gluconate.
Sodium bicarbonate.
Ferrous sulfate.

Zinc sultate.
Cobali sulfate manohy-
drala,

dify-

Manganese sulfate

monohydrate.
Copper sultate pentahy-
drate.
Calcium hypophosphite.
Magnesium sullate,
Sodium chioride.
Sulfa-Lites Medicated.
Sultathazole sodium.
Calcium chipride,
Magnesium sulfate.
Potassium chioride.
MII dmm A

Hog & Cattle Sulta with
vi Electrolytes,

and EDOL.
Sulfathiazole
sesquihydrate.
Ethylenediamine.  dihy-
droiodide.
Potassium chioride.
Sodium chioride.
Sodium carbonate.
Vitamin A,
Vitamin Dy

Hog & Cattie Sulfa.

sodium

Sulfathiazole  sodium
sesquihydrate.
Ethylenediamine  dihy-
droiodide.

Potassium chioride.
Sodium chioride.
Sodium carbonate mon-
ohydrate,

NADA No,

Sponsor

Product name

+ "98-845

Saisbury

M & M Livestock
Products Co.

Triple-Sulfa Solution with
Electrolytes.

Suifathiazole sodium,
Sulfamerazine sodium
Potassium hydroxide.
Sodium hydroxide.
Potassium chioride.
Sodium chioride.
Calcium ghiconate
Sulfaton Premix.
Sulfanilamide.
Sulfathiazole.
Sulfamerazine.
Sulfaguinoxaline.
Vitaminy A palmitate
ed animal
sterol (source of Vita-
min Dy).
Fibottavin
D-Caicium
ae
Niacin.

pathothen-

M&MVI175
Sulfathiazole sodium.
Vitaman A (palmitate)
Vitamin D
Riboflavin.

Niacin,
Pantothenic acid.
Vitamin B,y

Triple  Sulfa  Soluble
Powder,

Sl - e

Sullamerazine sodium.
Sulfathiazole sodium
Vitamin A,

Vitamin D,

Caleium factate,
Magnesium sulfate.
Potassium chiofide
Sodium chioride.

Hog and Cattie Sulfa with
Vilamins and Electro-
Iytes.

Sulfathiazole
sesquihydrate.
Potassium chionde.
Sodium carbonate.
Vitamin A,

Vitamin D,

Sulactro-Sol-One,
Sufathiazole sodium.
Potassium,

Sodium present as car-
bonate, chiondes, cir-
iate, and bicarbonate.

SM-15 Sulfa Boiuses with
Electrolytes.
Sulfamethazine
Sodium.

Potassium.
Calcium
Magresium.
Chiloride.

90-90-60 Sulfa Boluses
with Electrolytes.
Sulfathiazcie.
Sulfanilamide.
Sullamethazine.
Calcium.

Chioride.
Magnesium.
Potassium.

4+ Sodium

T-M-P-80 Boluses wilh
Elactrolytes.
Sultathiazola,
Sulfamethazine
Sulfapyridine.

Calcium,
Chianide.
Magnesium.
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NADA No.

Sponsor

Product name

NADA No.

Sponsor

Product name

NADA No.

Sponsor

Product name

+'99-917

*69-940

Raiston Purina Co..

Potassium.
Sodium.

Triple Sulta Boluses with
Electrolytes.
Sulfathiazole.
Sultamethazine.
Suitanilamide.

Sulfa-Urea Bolus.
Urea.
Sulfanilamide.
Sulfathiazole.

Uterine Boluses with Acri-
flavine
Urea
Sulfanilamide.
Sulfathiazole.
Acriflavine.

Sultathiazole
Bolus.
Sulfathiazole.
Urea.

Vi-Sul-Lyte
Sulfathiazole sodium.
Sulfamethazine sodium.
Sodium, i
magnesium,  calcium,
chiorides, sulfates, and
trace elements, ron,
cobalt, zinc, copper,
and manganese.
Vitamin A palmitate.
Vitamin D.
Riboflavin.
Niacinamide.
Vitamin B.
Ethylenediamine  dihy-
ol

Uterine

Uterine Boluses.
Urea.
Sulfanifarnide,
Sulfathiazole.

Sulfapyridine-loding
luses.
Sultapyridine.
Ethylenediamin  dihy-
droiodide.

Uterine Boluses with Acri-
flavine.

Urea.
Sulfathiazole.
Sulfandamide.

Triple Sulfa 80 with Elec-
trolytes.

Sultamerazine.
Sulfathiazole.
Sultamethazine,
Calcium chloride.
Sodium chioride.
Potassium chloride.
Magnesium chloride.

Sodium  Sulfamethazine
12.5%.

Sodium sulfamethazine.
Sodium hydroxide.
Sodium chioride.
Sodium bicarbonate.
Potassium chioride.
Caicium gluconate and
magnesium chioride.

Bo-

| Cattle Scour Boluses.

Neomycin sultate.
Sulfamethazine.
Pectin.
Vitamin A
Vitamin Ds.
Attapulgite

Purina Electro-zole.
Sultathiazole sodium
Sodium chioride.
Sodium iodide
Potassium chioride.
Bacterial Pneumonia
Bolus.
Sulfamethazine.
Ethylenediaming  dihy-
drojodide

Chlonde'
sodium.

salts of

+ *99-954

Frankiin
Laboratories.

Calcium.

Magnesium.

Potassium.

Trace minerais of iron,

cobalt, copper, magne-

sium, and zinc,
Bacterial Scour Boluses.

Sulfamethazine.
Neomycin.

Homatropine methylbro-
mide.

Attapuigite activated.

Foot Rot Boluses,
Sulfapyridine,
Ethylenediamine  dihy-
droiodide.

Caf Bacterial Scour
Treatment Solution.
Cattle Scour Treatment
Solution
Sulfamethazine.
Neomyein.

Kaolin,

Pactin.

Bismuth subcarbonate.
Homatropine methylbro-

mide.
Hubbard Triple Sulfa

Sultathiazole sodium.
S h sodium

International
Multifoods Corp.
(formerty Osborn
Lab

Sutamerazine sodium.
Potassium.

Sodium.

Magnesium.

Calcium and chioride.
Triple Sulfa-888  Bo-
luses.

Sulfamethazine.

Intarnational
Multifoods Corp.
(formerly Osbom
Laboratones).

(tormerly Osborn

Sulfamerazine.
Electrolytes.
Metzol Boluses.
Sulfamethazine,
Electrolytes.

Triple Sulta with Elec-
trolytes,
Sultamethazine sodium.
Sulfathiazole sodium.
Sulfamerazine sodium.
Sodium, potassium,
magnesium,  calcium,
Methapyrin-Stress  For-
mula.

Sultamethazine.

International
Multitoods Corp,

Pyrilamine maleate.
Methylatropine nitrate
Vitamin A palmitate,

Metzol Calf Size Boluses.

{ rly Osbomn
Laboratories).

International
Multifoods Corp.
(formerty Osborn
L

e
Electrolytes.

Triple Sulfa-699 Bo-
luses.

Sultamethazine.

Masti-Kura
Products Co.,
Inc

Sultanilamide.
Electrolytes

Triple Sulfa Tablets with
Elactrolytes.
Sulfamethazine.
Sultathiazole.
Sulfanilamide.
Sodium bicarbonate
Sodium chiorida.
Potassium chioride,
Calcium ‘diabasic phos-
phate,

Sulfa Urea Bolus Formuia
108.
Sulfanilamide.
Sultathiazole.
Urea.

Scour-Out for Baby Pigs.
Neomycin sulfate
Sulfamethazine.

99-992

Homatropine methytig.
mide.

Kaolin and psyltium
MKP Masti-Kure Insertory
Formula 206 A
Nitrofurazone
Sulfathiazote
Sullamethazine,
Urea.
Triple Sulta Bolus wm

Norden
Laboratones, Inc.

Norden
Laboratories, Inc.

Phifips Roxans, Inc.

yies Formudg
127,
Sulfanilamide
Sulfathiazole
Sulfamethazine
Sodium.
Potassium,
Chioride
Calcium

Kendall Calf Scours Tab-
lets Formula 115
Neomycin base
Sultamethazine
Kaolin
Niacinamide.
Vitamin A
Vitamin D.

MKP  Giant
Formuia 260
Neomycin sulfate
Sulfamethazine
Attapulgite
Pactin.

Masti-Kure Kali-Caps For
mula 148
Neomycin sulfate
Sutfamathazine
Kaolin.
Pactin.

Sulyte Powder,
Sodium sulfathiazole
Sodium.
Potassium
Caicium,
Magnesium
Chioride.
Ethylenediamine
drolodide

Triple Sulla with Electro-
Iytes.
Sulfathiazole sodium
Sultamerazine sodum
Sultamethazing sodium
Potassium
Calcium.
Magnesium
Sodium
Chloride.
Gluconate
Bicarbonate

Triple Sulfa with Electio-
Iytes
Sulfamethazine sodum
Sulfathiazoie sodum
Sulfamerazine sodium

Liquid-100

dihy-

Magnesium as chione
carbonate, suffate
lactate, plus  lrace
amount of cobalt, 2nC
copper, manganese,
and iron

Sulta-Urea Bolets
Sultanilamide
Sulfathiazole
Urea.

Sulkamycin-S Bolettes
Sulfamethazine.
Neomycin.

Sulkamycin-S Powder
Sulfamethazine.
Neomycin sulfate

Anchor Sulfa Urea Bo-
luses.

Urea
Sulfanilamide
Sulfathiazole

| Anchor  Uterine-Care B
uses.

Su"a-nilam:de

Urea.
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NADA No.

Sponsor

Product name

NADA No.

Sponsor

Product name

NADA No. Product namea

100-001 | Medica Industries,
Inc.

100-009

‘ Medico Industries,
Inc,

|

100-016 | Medico Industries,
inc,

100-018 | Internstional
! Multifoods Com.
(formerly Ostbam

Lak 1\

TMP-16C Improved Bo-
luses.

Vitamin A palmitate.
Postassium acetate.
Sodium acetate.
Sodium chioride.
Potassium chioride,
Magnesium sulfate.
Calcium lactate.

SM-30 Boluses.
SM-5 Boluses.
SM-30 Boluses.
Sultamethazine
Sodium.

Potassium,

Caicium

Magnesium.

Chioride jons.
Sul-Neo-Vet (Call Scour
Bolus).

Neomycin,
Sulfameathazine,
Suitathiazole.
Atropine.
Vitamin A
Triple Sulfa Improved Bol-
uses.
Sultathiazole.
Sulfzmethazine.
Sulfamerazine.
Calcium.
Chioride.
Magnesium.
Polassiom.
Sodium.
Mathapyrin Boluses,

Sulfamethazine.
Neomycin.

).

218 | Inlernational
[ Multiioods Corp.
| (lermerdy Osbom
aboratories),

*100-02
i 7

|

’ Vineiand

[ Laboratories:
!

|

*100-030

(SE R T—

M'ethylarmpins Nitrate.
Vitamin A.
Elecirolyles.

Superswest-Sulyte,
Sultathiazote sodium.

miris,

Sulfa-Pol-Plus TA Soluble
Concentiate
Sulfamerazine sodium,
Sutfaquinaxstine
sodium,

Thiamine hysirochloride.

Vitamin A paimitate,
12%% Liquid Sulfametha-

aine,

Sulfamethazine sodium.

Polassium,

Sodium.

Calcium.

Magnestum

Anions
fates),

Triple Sulfs Solution with
Electrolytes.
Sultamethazine sodium.
Sulfathiszole sodium,
Sultamerazine sodium.
Sodium hydroxide,
Sodium chioride.
Sodium bicarbonate.
Polassium chioride
Calcium

(chioride  sul-

gluconate.
Magnesium chioride.
Trisul Drinking Water So-
Iution.

*100-182 Hubbard Sulfa Stress For.
mula.
Soluble powder.
Sulfathiazole sodivm.
Sodium,
Polassium.
Calowm.
Magnesium,
Iron occurring as chio-
nde, carbonate; sulfate,

of cobalt, copper, zinc,
and manganese.

Emylenediamn_e dihy-
Vitaimin A paimitate,

drolodide.
Vitamin Ds.

Sulfamethazine sodium
Sulfathiazole sodium.
Sulfamerazine sodium.
Sodium.

Potassium.
Caleium:

fron occurting 8s a
chioride, carbonate, sul-
fate, phosphate, and
lactate plus trace of
coball, zinc, copper,
and manganese.

International
Mulifoods Corp.
(formerty Osboin
Laboratories),

e
with Electrolytes.
Sulfamethazine,
Potassium.

Calcium,

Magnesium

Sodium.

Trace elements, cobalt,
zing, n

copper, and iron.

Triple sulfa Bokises with
Electrolytes.
Sulfanitamide.
Sulfathiazole.
Sullamethazine.
Potassium, calcium,
magnesium sodium and
elements, cobalt, zinc,
mangsnese, copper,

and iron.
Soluble

Mee-A-Lite
Powder.
Sulfathiazole sodium.
Potassium acelate.
Sodium acetate,
Saodium chioride,
Potassium chioride
Magnesium sulfats.
Csicum laciate.

Mad-A-Sul.
Sodium sulfathiazole,
Sodium arsanilate anhy-
drous.
Vitamin A (as paimi-
tate).
Vitamin Dy
Menadione sodium  bi-
sulfite.
Calcium pantothenate.
Niacin.

Ribotiavin,

Thiamine hydrochionde.
Ethylenediamine  dihy-
droladide

Potassium scetata,
Sodium acetate.

Sodium chioride.
Potassium chioride.
Magnesium sullate and
calcium lactate.

IX. Conclusion

This notice informs sponsors of
NADA's for sulfonamide products
covered by interim marketing under
§ 510.450 of the information needed for
approval of those NADA's After the end
of the time period for submitting that
information, FDA will take action to
conclude in an orderly and timely
fashion the interim marketing of
sulfonamide products. FDA will either
approve interim-marketing NADA's or
publish notices of opportunity for
hearing on.denial of approval.

This notice also informs future
sponsors of NADA's for sulfonamide
products within the scope of this notice
of the data needed to suppert approval.
Sponsors who do not now have interim
marketing privileges under § 510.450
may not market products until they have
fully approved NADA's.

Dated: June 20, 1984,

Mark Novitch,

Acting Cominissioner of Food and Drugs.
IFR Do, 84-17707 Filed 7-3-84: 845 am)

BILLING CODE 4160-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Cammissioner

24 CFR Part 201
[Docket No. R-84-1178, FR-1656]

Property Improvement and
Manufactured Home Loan Programs

AGEKRCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Proposed rule.

SuUMMARY: The proposed regulations
codify, restate and reorganize the
present regulations published in 24 CFR
Part 201 which implement Title I,
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Section 2 of the National Housing Act
relating to loan insurance for property
improvement loans and for
manufactured home loans. The proposed
rule: (1) Eliminates unnecessary or
duplicative material; (2) uses a topical,
chronological approach; (3)
standardizes, where possible, a variety
of terms, concepts, and procedures; (4)
implements recent statutory changes; (5)
implements Departmental proposals and
industry recommendations for program
changes; and (6) enhances fiscal
sounduness of the program. HUD
proposes to accomplish these objectives
by requiring improved lender origination
and servicing practices, further
protecting the value of the property as
security on an insured loan, and
updating requirements and procedures
relating to the loan and note provisions,
eligibility and disbursement
requirements, loan insurance, loan
administration, and default and claims
procedures.

DATE: Comments must be received by
August 20, 1984.

ADDRESS: Interested persons are invited
to submit written comments,
suggestions, or data regarding the
proposed rule to the Office of the
General Counsel, Rules Docket Clerk,
Room 10276, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410.
Communications should refer to the
above docket number and title. A copy
of each communication submitted will
be available for public inspection during
regular business hours at the above
address. The tules may be changed on
the basis of comments received.

FOR FURTHER INFORMATION CONTACT:
William Halpern, Director, Title 1
Insurance Division, Room 9160,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410, (202) 755-6680.
(This is not a toll free number.)
SUPPLEMENTARY INFORMATION: Title I,
Section 2 of the National Housing Act
(12 U.S.C. 1703) authorizes the Secretary
to insure banks, trust companies,
personal finance companies, mortgage
companies, and other financial
institutions which the Secretary finds to
be qualified by experience or facilities
and approves as eligible for credit
insurance against losses which they may
sustain as a result of default by
borrowers in connection with insured
property improvement loans or
manfactured home loans.

These regulations contain the
requirements under which an approved
financial institution may obtain
insurance on loans made for the
alteration, repair or improvement of

property, for the purchase of a
manufactured home and/or the lot on
which to place such home, for the
purchase and installation of fire safety
equipment in existing health care
facilities, and for the preservation of
historic structures. When effective,
these regulations will replace those now
published at 24 CFR Part 201. They
represent a total recodification,
restatement and reorganization of the
current regulations, some provisions of
which date back to the establishment of
the Title I program in 1934.

The regulations define the two general
types of loans authorized by Title I of
the Act, insured property improvement
loans and insured manufactured home
loans, and the two methods of obtaining
a loan (direct loans and dealer loans). A
property improvement loan is a loan
made to finance the alteration, repair or
improvement of an existing residential
or nonresidential structure or the
construction of a new nonresidential
structure. The term includes single
family, multifamily and nonresidential
property improvement loans;
manufactured home improvement loans
where the home is classified as
personalty; historic preservation loans;
and fire safety equipment loans in
existing health care facilities. A
manufactured home loan is a loan for
the purchase or refinancing of a
manufactured home and/or the lot on
which to place such home. The term
includes manufactured home purchase
loans, manufactured home lot loans, and
combination (home and lot) loans. A
borrower may arrange for a Title I loan
directly with the lender (direct loan) or
through the intervention or assistance of
a dealer (dealer loan).

The Title I loan insurance granted by
the Secretary of HUD is available only
for loans involving property located
within a State, as that term is defined in
§ 201.2 of these regulations. The
insurance can cover up to 10 percent of
the amount of all Title I insured loans in
the lender's portfolio, less amounts for
annual adjustments to the general
insurance reserve and for claims,
Subject to this portfolio maximum, the
insurance can cover up to 80 percent of
the loss on any individual loan.

The proposed regulations eliminate
unnecessary or duplicative treatment of
similar topics in the currently effective
rules. The regulations are rearranged in
a topical format and present a
chronological depiction of the Title I
program to the reader (i.e., from
institution of the loan transaction to
payment of an insurance claim). This
format will standardize the terms,
concepts, and procedures applicable to
all Title I loans. Recent statutory

changes are also implemented in the
proposed regulations.

Additionally, the proposed regulations
implement a number of Departmental
program policy decisions based on
findings and recommendations
contained in two audit reports on the
Title | program prepared by HUD's
Office of Inspector General: Special
Operational Survey—Title I Mobile
Home Loans, No. 82-TS-182-0009,
issued July 13, 1982; and National
Report: Title I—Property Improvement
Loan Insurance Program, No. 84-T5-
122-0005, issued January 25, 1984. These
audit reports found a variety of defects
in the Title I program with respect to
loan origination, loan servicing
practices, and the valuation and
protection of property as security for an
insured loan.

A number of industry
recommendations concerning the Title |
program have also been included by the
Department in these proposed
regulations. In addition, the proposed
regulations update the program and
enhance the fiscal soundness of the
insurance fund. They embody a
balanced approach which recognizes
that changes have occurred in the
property improvement and
manufactured home industry's methods
of doing business. At the same time,
they should make the program more
accessible to borrowers and better
protect HUD's interests as loan insurer.

The proposed regulations contain 6
subparts: A general subpart concerned
with applicability of the regulations and
definitions, and subparts relating to loan
and note provisions, eligibility and
disbursement requirements, insurance of
loans, loan administration, and default
under the loan obligation. This approach
ensures greater uniformity in the
operation of the Title I program and
prevents needless duplication of
regulatory language. An example of this
appears in § 201.25 where a variety of
separate provisions of the present
regulations (see 24 CFR 201.4, 201.530,
201.540, 201.1130, 201.1155, 201.1509,
201.1511, 201.1625, and 201.1630, relating
to certain fees and charges which may
be assessed against the borrower) are
now presented in one section. The
proposed regulations distinguish the
expenses which may be financed with
the loan proceeds from those to be paid
at closing by the borrower. In cases
where an item applies to one type of
loan but not to another type, the i
regulations are subdivided to make this
distinction. )

When effective, the proposed rule will
apply to any loan for which the loan
application is dated on or after the
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effective date of the rule, except for

§ 201,54 (Insurance claim procedure)

and § 201.55 (b) and (c) (Calculation of
insurance claim) which will apply to any
loan in default on or after the effective
date of the rule.

Audit Report Changes
1. Property Improvement Loans.

HUD's Office of Inspector General, in
its January 25, 1984 audit report on Title
[ property improvement loans, found
that a significant number of direct loans
in the survey sample invelved borrower
misuse of the loan proceeds. The most
significant problems were unspent loan
proceeds, unaccounted loan proceeds,
and loan proceeds used for improper
purposes (i.e., personal debts, living and
business expenses, furniture). These
problems are caused by: (1) Lack of
documentation by the borrower
concerning the proposed improvements
when applying for the loan; (2) the
disbursement of loan proceeds before
improvements are made; (3) borrower
awareness that lenders do not inspect
the improvements; and (4) the lender’s
failure otherwise to monitor the
borrower’s expenditure of loan
proceeds. The proposed regulations
include remedial changes to help assure
full and proper utilization of the loan
proceeds and to better protect HUD's
security interest in the property when
borrowers default on their loan
obligations. These changes are outlined
below.

A. Documentation. After determining
that the borrower is eligible, lenders
shall obtain a copy of the contract or, if
none, & description of the work and a
cost estimate before disbursement of the
loan proceeds. This provision should
induce borrowers to be more concerned
with the proper execution of
improvements and should diminish any
tendency of borrowers to treat loan
proceeds as a source of personal loans.
This requirement will also encourage
better loan origination decisions by
lenders (see § 201.26(a)).

B. Completion of Improvements.
Borrowers and lenders shall assume
greater responsibilities for the
completion of planned improvements. A
time limit of six months from the date of
the disbursement of the loan proceeds
(with one six-month extension if
necessary) is' established for the
borrower, upon completion of the
'mprovements, to submit a completion
certificate to the lender. The completion
certificate documents that the funds
have been spent on eligible
improvements in accordance with the
contract or with the description of work
and cost estimate (see § 201.40(b)(1)).

C. Inspection. Lenders shall conduct
an on-site inspection of the
improvements on all loans whose
principal obligation is $7,500 or more,
and on 10 percent of these loans with a
lesser principal obligation. The
inspection is required either after receipt
of the borrower’s completion certificate
or when the borrower fails to submit
one within the maximum time limit. This
will help to assure that the funds are
utilized for the statutorily intended
purposes and will more effectively
protect HUD's security interest in the
property. Lenders are allowed to collect
an inspection fee of up to $50 from the
borrowers on larger (mandatory
inspection) loans in order to offset
inspection expenses (see § 201.40(b)(2)).
This fee may be included in the loan
proceeds (see § 201.25(b)).

D. Expenditures. The barrower shall
remit any available unused loan
proceeds to the lender after completion.
This provision assures that expenditures
are made solely for the planned property
improvements. Any remitted proceeds
shall be used through partial
prepayment or through loan
modification to reduce the outstanding
principal loan obligation (see
§ 201.40(b)(3)).

II. Manufactured Homes

The Inspector General's July 13, 1982
audit report on direct and dealer loans
made to finance the purchase of
manufactured homes found possible
indications of fraud in a significant
percentage of the sample of
manufactured home loans surveyed.
These findings indicated the need for
changes in (1) the loan origination
process; (2) the valuation process for
secured property interests; (3) lender
servicing practices; and (4) the
disposition of repossessed homes. The
audit findings and HUD's proposed
remedial changes in the Title I
regulations are discussed below.

A. Loan Origination. The audit report
found serious indications of possibly
fraudulent loan origination practices
and concluded that current HUD
requirements for loan origination are not
sufficiently specific to provide a
satisfactory basis for loan underwriting
decisions. HUD's experience also
indicates that the loan file submitted
with a claim often fails to fully
document the loan transaction.

Therefore, these regulations more
clearly specify credit requirements for
all borrowers and require lenders to
more fully investigate a borrower’s
credit. Lenders are required to conduct a
credit investigation; obtain a credit
report on the borrower; verify the
borrower's employment, income, and

source of downpayment; and check the
borrower’s present indebtedness (sce
§ 201.22(a)).

Another provision establishes an
income requirement which defines some
reasonable boundaries for lenders to use
in determining a manufactured home
loan borrower’s creditworthiness and
ability to carry out the obligations under
the note. The Department is adopting a
percentage of income rule for Title I
underwriting which parallels the current
requirements imposed for Title II single
family loans. This will require that
borrower's net effective income be
minimally sufficient to meet both the
periodic payments due on the
manufactured home as wsll as to
provide for other necessities (see
§ 201.22(b)). A revised minimum
downpayment will be required from
borrowers for all manufactured home
loans. HUD believes that the proposed
revisions in downpayment requirements
better assure that the borrower's equity
investment is sufficient (see § 201.23).

Finally, HUD proposes to allow
partial and full recourse by lenders
against dealers with certain restrictions.
The dealer and the lender may agree to
a provision in the loan documents for
full or partial recourse for a specified
percentage of the unpaid obligation for
defaults occurring in the initial three
years of a loan term. The dealer may
thus agree to share the risk of loss for
early defaults (see § 201.27(b)),

B, Valuation of the Property as
Security. The audit repor! found
deficiencies in the documentation of
manufactured heme prices, and also
found that some dealer-supplied items
could constitute poor loan security. A
variety of recommendations were made
to upgrade the value of the security and,
therefore, HUD's eventual security
interest in the home in case of a default
and subsequent insurance claim.

The proposed rule provides that a
manufacturer shall itemize and certify
on the manufacturer’s invoice the
wholesale price at the factory to the
dealer of the manufactured home and its
options (appliances, built-in items and
equipment), and of any furniture
supplied by the manufacturer. Items
which represent little or no added
security value (i.e., sales taxes,
discounts) are excluded from the
wholesale price. For manufactured home
purchase loans, the proposed rule
permits the limited financing from loan
proceeds of moveable articles of
furniture, in an amount not to-exceed
five percent of the wholesale price of the
home and options. The wheels and
axles, which are highly susceptible to
being removed upon delivery of the
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home and which may be financed with
the loan proceeds, are treated in a
special way. Before disbursing the loan
proceeds, a lender shall be required to
verify whether or not the wheels or
axles are being financed with the loan
proceeds. If not, the lender shall require
an appropriate deletion of their cost
from the manufacturer’s invoice before
calculating the amount of the loan (see
§ 201.26(b)(3)).

The proposed rule also distinguishes
between those fees and charges paid by
the borrower which may be financed
with the loan proceeds and those which
may not. The list of these items is
contained at § 201.25 (b) and (c). In
making these distinctions, HUD seeks to
achieve several aims: (1) To maintain a
reasonable loan-to-value ratio and
thereby protect HUD's interest in the
value of the property in case of a future
claim and enhance the fiscal soundness
of the insurance fund; (2) to take
account of the manufacturer and
dealer's costs and methods of doing
business; and (3) to ensure that the
borrower is financially capable of
carrying out the full obligations of the
loan.

HUD proposes also to require lenders,
dealers and borrowers to accept certain
additional responsibilities to protect and
preserve the security value of the
property. For all manufactured home
purchase loans and combination loans,
the lender must establish with
supporting documentation that a home
manufacturer is honoring its warranty
obligations. If a manufacturer is unable
or unwilling to honor itg obligations, a
loan will still be eligible for insurance if
a licensed private insurer offers the
borrower an acceptable Manufactured
Home Warranty Plan (see § 201.21 (d)
and (e)). As a condition of dealer
approval, a lender may require a dealer
to resell any home repossessed by the
lender under a defaulted loan originated
by the dealer (see § 201,27(a)(5)).
Finally, the lender shall be required to
escrow a percentage of funds prior to
disbursement until it can verify, at the
required on-gite inspection, that all
terms and conditions of the final sale
have been met and that all invoiced
items are present and in proper working
order (see § 201.26(b)(6)).

C. Loan Administration Practices. The
audit report also cited several
deficiencies in the administration and
servicing of loans by lenders, such as:
(1) Failure to contact or counsel
borrowers in cases of default; (2}
reluctance to help borrowers implement
repayment plans after a default; and (3)
otherwise proceeding to repossession or
foreclosure after a very short period of
< delinquency.

HUD proposes a number of changes in

the regulations in response to the
Inspector General's recommendations,
in order to try to prevent unnecessary
foreclosure and repossession. The
proposed rule redefines the
responsibilities of a lender for loan
administration prior to default. These
responsibilities would now include
specific post-disbursement requirements
with respect to misstatements of fact,
on-site inspections and verifications for
property improvement loans, and
actions with respect to partial payments
(see §§ 201.40 and 201.41).

The Department also proposes major
changes in lender responsibilities in
loan administration and servicing in the
event of a default. Foreclosure or
repossession shall occur only as a last
resort, and the lender shall document all
actions taken to cure the default. The
lender shall attempt to cure the default
through personal contact with the
borrower, provide the borrower with a
notice of default, inspect the
manufactured home to determine its
condition and whether it is occupied,
and reinstate the loan if the default is
cured (see § 201.50).

Disposition of Repossessed Homes.
The audit report found that lender/
dealer repossession practices did not
result in maximum resale return to HUD,
and it made a number of
recommendations to upgrade the value
of the homes at resale. In order to reduce
claim amounts by preserving the value
of the home, HUD proposes to encourage
the sale of repossessed manufactured
homes by providing financial incentives
in the form of enhanced sales
commissions for on-site sales. HUD also,
will allow needed repairs of refurbishing
of the home to make it marketable. In
addition, HUD proposes to require more
accurate appraisals that reflect the true
market value of the repossessed home
through the use of HUD-approved
manufactured home appraisers, in order
to reduce the amount of the claim (see
§ 201.53(b))

Other Substantive Changes

A number of other changes are
proposed by HUD to update the program
regulationsin accordance with present-
day economic conditions and markets
and with the way Title I lenders operate
within that framework. Certain
Secretarially-imposed monetary limits
have been raised because of inflation
(see § 201.2 definition “‘existing
structure”). It is necessary, for instance,
to distinguish between original loans
and refinancings, and between
manufactured home loans involving new
homes and those involving existing
homes (see § 201.10). Similarly, it is
necessary to change regulations
regarding loan maturities so that
refinancings may be for an equivalent
period of up to 10 additional years for

property improvement loans, or five
additional years for manufactured home
loans, depending on the depreciation
characteristics of these types of
property. These changes appear
throughout § 201.11.

If these regulations become effective,
lenders will be able to charge borrowers
an origination fee (not to exceed one
percent of the loan amount]) on all types
of Title I loans, to cover the lender's
costs of originating, administering and
servicing such loans and to reflect
present-day market realities. General
inflationary trends in overall costs and
interest rates habe prompted other
changes to the regulations. Interest rates
have been deregulated, following the
repeal of the Secretary’s authority to
regulate interest and points by section
404 of the Housing and Urban-Rural
Recovery Act of 1983 (Pub. L. 98-181).
The provision regarding the interest rate
allowable on late charges to the
borrower has been raised in proposed
§ 201.15, and the calculation procedures
and amounts for claims payments have
been updated to provide for an
increased interest recovery, uniform
calculation periods and attorney fees for
services (see § 201.55). Another
regulatory change specifies standard
installment payment periods and
permits either or both the first and final
installment payments to vary in amount
from the normal installment payment
(see § 201.14). :

The proposed rule dispenses with the
“list of ineligible items" currently
prescribed at 24 CFR 201.7, which
includes items and activities which have
been determined to be ineligible for
property improvement loans. Instead, as
set forth in proposed § 201.20(b}{2), the
Secretary will publish by Notice in the
Federal Register a list of items and
activities which may not be financed
with the proceeds of any property
improvement loan. From time to time the
Secretary may amend a list by Federal
Register Notice. The Department has
purged from the currently published list
items or activities which are no longer
common in the marketplace or which
now appear to be justifiable actions,
and is developing the text of the initial
Notice. Upon revigion of the proposed
rule in response to public comments,
such a Notice will be published with the
final rule. It is probable that the Notice
will include items and activities such as
the following:

Barbecue pits:

Bathhouses.

Dumbwaiters.

Exterior hot tubs, saunas, spas or
whirlpool baths.

Flower boxes.

Hangars for airplanes.

Kennels,
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Kitchen appliances which are not
designed or manufactured to be built
into or permanently affixed to the
structure.

Outdoor fireplaces or hearths.

Photo murals.

Sprinkler systems and fire extinguishers
(except that these items shall be
eligible in the case of fire safety
equipment loang).

Swimming pools.

Television antennae.

Tennis courts.,

Tree surgery. g

Waterproofing of a structure by pumping
or injecting any substance in the earth
adjacent to or beneath the foundation
or basement floor.

Similarly, as set forth in proposed
§ 201.21(b)(5) the Secretary will publish
by Notice in the Federal Register from
time to time a list of items and activities
which may not be financed with the
proceeds of a manufactured home loan.
Any such initial list for manufactured
home loans will also be published with
the final rule,

The proposed rule also seeks to
provide somewhat stricter enforcement
of loan origination procedures and
obligations under the insurance
contract, For instance, the proposed
regulation prohibits loans where dealers
or their representatives have been
barred from the Title I program, or
where borrowers have defaulted on
prior loans or have previously furnished
false ififormation in other Federal
programs (see §§ 201.22(c) and
201.27(c)). This should help reduce many
of the fraudulent practices discussed in
the audit reports. The regulations also
implement section 406 of the 1983 Act
and proposes a stricter interest penalty
for lenders whose payments of
Insurance premiums are not received
within the specified time period (see
§201.31(c)).

The proposed rule substantially
changes and standardizes the
procedures for calculating claims
Payments on defaulted loans. The
language of existing regulatory
provisions concerning claims payment
calculations is often confusing and
Susceptible of misinterpretation.

Payment provisions for property
mprovement loans (including fire safety
rduipment and historic preservation
‘0ans), currently published at 24 CFR
20111, 201.1265 and 201.1680, differ
markedly from the provisions for
talculating payments on manufactured
home loans, currently published at 24
CFR 201.680 and 201.1526, The
Department has abandoned the practice
of Computing property improvement loan
tlaims based on “the net unpaid amount

of the loan actually made or the actual
purchase price of the note, whichever is
the lesser,” which presumes that lenders
will make a assign loans on a discount
basis. Instead, to facilitate access to
secondary mortgage markets and to
standardize the treatment of property
improvement lenders with that
historically afforded manufactured
home lenders, the proposed rule adopts
the approach currently used for
commencing the calculation of
manufactured home loan payments for
both types of claim payments, Payments
of claims will be based on the “unpaid
amount of the loan obligation,"” for both
property improvement loan claims and
manufactured home loan claims. The
new provisions appear in the proposed
rule at § 201.55 (b) and (c).

Other changes in the regulations
based on the 1983 Act are as follows: (1)
American Samoa is included as an
eligible territory; (2) insurance authority
is now available with respect to loans
for the purchase of an existing
manufactured home that was not
insured under Title I, if it was
constructed in accordance with the
standards issued under the National
Manufactured Housing Construction and
Safety Standards Act of 1974 and meets
standards similar to the minimum
property standards applicable to
existing homes insured under Title II of
the National Housing Act; (3) loan limits
for combination loans and manufactured
home lot loans may be increased on an
area-by-area basis to the extent the
Secretary deems necessary, but not to
exceed the percentage by which the
maximum mortgage amount of a one-
family residence in an area is increased
by the Secretary; and (4) the owner-
occupant of a manufactured home or a
home and lot that was purchased
without assistance under this section
may now refinance such home or home
and lot under Title I if the home was
constructed in accordance with
standards established under the
National Manufactured Housi
Construction and Safety Standards Act
of 1974,

Another group of changes seeks to
protect and better define the property on
which a security interest is taken. HUD
proposes to retain Secretarial approval
for property improvement loans which
exceed certain limits (see § 201.10(a)(2)).
The type of lot acceptable for the
placement of a manufactured home is
more clearly defined (see § 201.2 and
201.21(f)). The fee simple interest of a
property improvement loan borrower in
the property to be improved has been
raised to a one-half interest (from the
currently required one-third interest) to
better protect the Department (see

§ 201.20(a)). The provisions relating to
security on Title I loans are revised to
distinguish acceptable from
unacceptable security and to specify the
conditions affecting valid security (see

§ 201.24). Lenders must preserve their
rights to the assets of the borrower in
cases where the borrower dies or
declares bankruptcy or insolvency (see
§ 201.42). Finally, HUD may require the
lender to first obtain a valid and
enforceable judgment prior to assigning
the note and security instrument to
HUD, when the Secretary deems it
necessary to protect HUD's interest (see
§ 201.54(e)).

Additional changes remove
unnecessary provisions from the
regulations and provide procedural
clarifications. The regulations provide
for changes by published notices in
certain items which tend to change
rapidly, such as increased loan amounts
for combination loans and manufactured
home lot loans in certain geographical
areas (see § 201.10(e)). Manufactured
home loans on Indian reservations are
facilitated, recognizing that most Indian
land is held in trust and cannot be sold
or transferred without approval from the
Department of Interior (see § 201.21(f)(1)
and § 201.26(b)(8)). Loan modifications
which reduce the term, interest rate or
payment schedule on the loan may be
accomplished without a new loan report
(see § 201.18). Finally, the proposed
regulations contain a waiver provision,
as stated in section 2(e) of the Act (see
§ 201.5). This provision allows the
Secretary to waive any provision of the
regulations, subject to the statute, to
avoid injustice to a lender which is in
substantial compliance when the waiver
does not increase the insurance
obligation.

The Department solicits comment
from lenders and others in the general
public concerning the implications of a
proposal now under review to reduce a
lender's insurance reserve if for any
reason an insured loan is terminated.
The proposed rule addresses the
insurance reserve at § 201.32. The
Department is considering the
implementation of a provision which
would provide that upon notification by
a lender of the termination (by
acceleration or prepayment) of an
insured loan, the Secretary would
reduce the lender’s general insurance
reserve by an amount equal to the
unpaid balance of the terminated loan.
This new provision has been suggested
as a way to avoid exposing the
Department to additional and
uncompensated risks resulting from the
actions of a borrower who elects to
refinance an existing insured loan
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through a new insured loan by a new
lender. Since the new lender's insurance
reserve will be increased by the new
loan amount, the reserve of the original
lender would be reduced. The reduction
would not be for the entire amount of
the original loan, but instead only for the
amount of the loan balance outstanding
at its termination.

Paperwork Reduction Act

The information collection
requirement contained in these
regulations have been submitted to
OMB for review under the Paperwork
Reduction Act of 1980 (44 U.S.C.
3504(h)). Please send any comments
regarding the information collection
requirements to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, Attention: Desk
Officer for HUD.

Regulatory Impact

This rule does not constitute a “major
rule" as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulations. Analysis of the rule

.indicate that it does not (1) have an

annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.
Regulatory Flexibility Act

Under the provisions of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), the Undersigned hereby certifies
that this rule would not have a
significant economic impact on a
substantial number of small entities,
because the majority of financial
institutions participating in the Title I
program are large depository institutions
and none of the proposed changes pose
undue burdens for smaller entities
seeking to conduct Title I loan
transactions.

Environmental Impact

A Finding of No Significant Impact
with respect to the environment has been
made in accordance with HUD
regulations in 24 CFR Part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969. The Finding of No Significant
Impact is available for public inspection
during regular business hours in the

Office of the Rules Docket Clerk at the
above address.

Regulatory Agenda

This proposed rule was listed as item
H-57-81 in the Department's
Semiannual Agenda of Regulations
published on April 19, 1984 (49 FR
15902), under Executive Order 12291 and
the Regulatory Flexibility Act.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance program numbers are:

14110 Manufactured (Mobile) Home
Insurance—Financing Purchase of
Mobile Homes as Principal Residences of
Borrowers;

14.142 Property Improvement Loan
Insurance for Improving All Existing
Structures and Building of New
Nonresidential Structures; and

14.162 Mortgage Insurance—Combination
and Mobile Home Lot Loans -

List of Subjects in 24 CFR Part 201

Fire safety equipment, Health
facilities, Historic preservation, Home
improvement, Manufactured homes,
Manufactured homes and lots, Property
improvement.

Accordingly, the Department proposes
to revise 24 CFR Part 201 to read as
follows:

PART 201—TITLE | PROPERTY
IMPROVEMENT AND MANUFACTURED
HOME LOANS

Subpart A—General

Sec.

2011
201.2
201.3
201.4
201.5

Subpart B—Loan and Note Provisions

20110
20111
201.12
201.13
20114
201.15
201.16
201.17

Purpose and applicability.
Definitions.

Applicability of the regulations.
Exclusions of time periods.
Waivers.

Loan amounts

Loan maturities.

Form of note,

Interest rate.
Payments on the loan.
Late charges,

Default provision.
Prepayment provision.
20118 Loan modifications. -
20119 Co-maker or co-signer.

Subpart C—Eligibility and Disbursement
Requirements

201.20 Property improvement loan
eligibility.

201.21 Manufactured home loan eligibility.

201.22 Credit requirements for borrowers.

201,23 Borrower's required investment.

201.24 Security requirements,

201.25 Charges to borrower to obtain loan.

201.26 Conditions for loan disbursement.

201.27 Requirements for dealer loans.

201.28 Requirements for flood and hazard
insurance.

Subpart D—Insurance of Loans

Sec.

201.30 Reporting of loans for insurance.
201.31 Insurance charge.

201.32 Insurance reserve.

Subpart E—Loan Administration

20140 Post-disbursement loan requirements

20141 Loan servicing.

201.42 Bankruptcy, insolvency or death of
borrower.

201.43 Administrative reports and
examinations.

Subpart F—Default Under the Loan

Obligation

201.50 Lender efforts to cure the default.

201.51 Proceeding against the loan.

201.52 Acquisition by voluntary

conveyance.

201.53 Disposition of property.

201,54 Insurance claim procedure.

201.55 Calculation of insurance claim.
Authority: Sec. 2, National Housing Act, 12

U.S.C. 1703; Sec. 7(d), Department of Housing

and Urban Development Act, 42 U.S.C.

3535(d).

Subpart A—General

§201.1 Purpose and applicability.
These regulations implement the

_provisions of section 2 of Title 1 of the

National Housing Act (12 U.S.C. 1703).
They contain the requirements under
which an approved financial institution
may obtain insurance on loans made for
the alteration, repair or improvement of
property, for the purchase of a
manufactured home and/or the lot on
which to place such home, for the
purchase and installation of fire safety
equipment in existing health care
facilities, and for the preservation of
historic structures. The insurance
granted by the Secretary of Housing and
Urban Development shall be available
only for loans invelving property located
within a State, as that term is defined in
§ 201.2 of these regulations. The :
insurance can cover up to 10 percent of
the amount of all insured Title I loans in
the financial institution's portfolio, less
amounts for annual adjustments to the
general insurance reserve and for
claims. Subject to this portfolio
maximum, the insurance can cover up 10
80 percent of the loss on any individual
loan.
§201.2 Definitions.

“Act” means the National Housing
Act, 12 U.S.C. 1703.

“Actuarial method" means the method
of allocating payments made on a loan
between the amount financed and the

_interest on the loan, under which

payment is financed and the interest on
the loan, under which a paymentis
applied first to the accrued interest, an¢
any remainder is subtracted from, or
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any deficiency is added to, the unpaid
balance of the amount financed.

"Borrower"” means one who applies
for and receives a loan under the
provisions of these regulations.

"Combination loan" means a loan
made for the purchase or refinancing of
both a manufactured home and a
manufactured home lot in a single
transaction.

“Dealer” means, in the case of
property improvement loans, a seller,
" contractor, or supplier of goods, services
or materials. In the case of
manufactured home loans, “dealer”
means one who engages in the business
of manufactured home retail sales.

"Dealer loan" means a loan where a
dealer, having a direct or indirect
financial interest in the transaction
between the borrower and the lender,
assists the borrower in preparing the
credit application or otherwise assists
the borrower in obtaining the loan from
the lender. The lender may disburse the
loan proceeds solely to the dealer or the
borrower, or jointly to the borrower and
other parties to the transaction.

"Default” means a failure by the
borrower to make any payment due
under the note, or a failure to perform
any other obligation under the note (or
the security instrument therewith), when
such failure continues for a period of 30
days. For the purpose of these
regulations, the “date of default” shall
be considered as 30 days after (a) the
first uncorrected failure to perform any
obligation under the note, or (b) the first
failure to make an installment payment
on the note which is not covered by
subsequent payments, when applied to
the overdue installments in the order in
which they became due.

“Direct loan" means a loan applied for
by the borrower directly from the
lender. The credit application, signed by
the borrower, may be filled out by the
borrower or by a person acting at the
direction of the borrower who is not a
tiealer. The lender may disburse the
loan proceeds solely to the borrower or
,Imz':t!y to the borrower and other parties
o the transaction. If @ dealer takes legal
action required by State law in order for
the lender to obtain a valid and
enlorceable lien against the property,
such action by the dealer will not
ctonvert an otherwise direct loan to a
dealer loan,

"|f'..\isting structure” means a dwelling,
including a manufactured home
classified ag realty, which was
completed and occupied at least 90 days
prior to the application for the Title I
loan, ora nonresidential structure which
‘vas a completed building with a
dls!mctive functional use prior to the
application for the Title I loan. However,

these occupancy and completion |
requirements shall not apply to (a) loans
having a principal obligation of $1000 or
less, or (b) residential structures which
have been damaged by conditions
determined by the President to warrant
relief under the provisions of Title 42,
Chapter 68, of the United States Code.

“Fire safety equipment loan” means a
loan made to finance the purchase and
installation of any device or
construction feature which is recognized
in the latest edition of the Department of
Housing and Urban Development's
Minimum Property Standards for Care
Type Housing (HUD Handbook 4920.1)
or the Fire Safety Code of the National
Fire Protection Association, and which
is designed to reduce the risk of death,
personal injury, or property damage
resulting from a fire in a health care
facility.

“Furniture” means movable articles of
personal property within a dwelling,
such as beds, chairs, sofas, lamps,
tables, rugs, etc.; however, furniture
does not include (a) items built into the
dwelling structure such as wall-to-wall
carpeting or heating or eooling
equipment, or (b) appliances such as
refrigerators, ovens, ranges,
dishwashers, clothes washers or clothes
dryers.

“Health care facility’” means a
proprietary facility or facility of a
private nonprofit corporation or
association, licensed or regulated by the
State or by the municipality or other
political subdivision in which the facility
is located, and operated as one or more
of the following:

(a) A nursing home for the
accommodation of convalescents or
other persons who are not acutely ill
and not in need of hospital care, but
who require skilled nursing care and
related medical services performed
under the gerieral direction of persons
licensed by the law of the State where
the facility is located to provide such
care or services;

(b) An intermediate health care
facility for the accommodation of
persons who, because of incapacitating
infirmities, require minimum but
continuous care, but not continuous
medical care or nursing services;

(c) An extended health care facility
for inpatient care for convalescents or
chronic disease patients who require
skilled nursing care and related medical
services; or

(d) Other comparable health care
facility.

"Historic preservation loan” means a
loan to finance the preservation
(including restoration or rehabilitation)
of an historic residential structure which
is listed on the National Register of

Historic Places or which is certified by
the Secretary of the Interior as
conforming with National Register
criteria,

“Lender" means an approved
financial institution holding a contract
of insurance under Title I of the Act and
authorized to make loans under these
regulations.

“Loan" means an advance of funds or
credit, the purchase of an obligation
evidenced by a note, or a refinancing
with or without an additional advance
of funds.

*Manufacturer’s invoice” means a
document issued by the manufacturer
(on a form in general use in the industry)
itemizing and certifying the wholesale
price at the factory of (a) a
manufactured home and any options
(appliances, built-in items and
equipment), and (b) any furniture
supplied by the manufacturer. Such
wholesale price shall be the price to the
dealer of such items exclusive of freight
or transportation charges, trade
association fees or charges, sales taxes,
discounts, bonuses, refunds, prizes,
rebates (except volume rebates), or
anything of value which will inure to the
benefit of the dealer at the time of the
home's purchase by the borrower,

“Manufactured home™ means a
transportable structure, comprised of
one or more modules, each built on a
permanent chassis, with or without a
permanent foundation, designed for
permanent occupancy by a single
family, and constructed in compliance
with the National Manufactured
Housing Construction and Safety
Standards Act of 1974, 42 U.S.C. 5401, et
seq.

“Manufactured home improvement
loan" means a loan made to finance the
alteration, repair or improvement of an
existing manufactured home which is
classified as personalty by the State or
locality in which the property is located,

“Manufactured home loan” means a
loan for the purchase or refinancing of a
manufactured home and/or the lot on
which to place such home. Unless
otherwise indicated, the term includes
manufactured home purchase loans,
manufactured home lot loans, and
combination loans.

“Manufactured home lot loan" means
a loan for the purchase or refinancing of
a portion of land acceptable to the
Secretary as a manufactured home lot.
A manufactured home lot may consist of
platted or unplatted land, a lot in a
recorded or unrecorded subdivigion or
in an improved area of such subdivision,
or a lotin a planned unit development.
A manufactured home lot may also
consist of an interest in a manufactured
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home condominium project (including
any interest in the common areas) or a
share in a conperative association
which owns and operates a
manufactured home park.

*Manufactured home purchase loan"
means a loan for the purchase or
refinancing of only a manufactured
home.

“Multifamily property improvement
loan" means a loan to finance the
alteration, repair, improvement or
conversion of an existing structure used
or to be used as a residence for two or
more families, which structure is not
owned by a corporation, partnership or
trust.

“Nonresidential property
improvement loan" means a loan made
to finance the construction of a new
exclusively nonresidential structure or
the alteration, repair or improvement of
an existing nonresidential structure.
Such a structure may be temporarily
used for residential purposes while the
borrower constructs a new dwelling to
replace a dwelling previously occupied
by the borrower, which was destroyed
or damaged by conditions determined
by the President to warrant relief under
the provisions of Title 42, Chapter 68, of
the United States Code, on condition
that the credit application is filed within
one year from the date of such a
determination.

“Note" means the evidence of
indebtedness, whether separate from or
included within another document, and
unless otherwise specified includes any
security instrument with respect to that
indebtedness.

“"Owner” means a person, including a
borrower, who has title in whole or in
part to the property which is the subject
of the loan transaction.

“Principal residence" means a
manufactured home where the borrower
expects to live at least nine months of
the year.

“Property improvement loan" means
made to finance the alteration, repair or
improvement of an existing residential
or nonresidential structure or of the real
property in connection therewith, or to
finance the construction of a new
nonresidential structure, Unless
otherwise indicated, the term includes
single family, multifamily and
nonresidential property improvement
loans; manufactured home improvement
loans where the home is classified as
personalty; historic preservation loans;
and fire safety equipment loans in
existing health care facilities.

“Rehabilitation’ means the process of
returning an historic residential
siructure to a state of utility, through
repair or alteration, which makes
possible an efficient contemporary use.

In rehabilitation, those portions of the
property important in illustrating
historie, architectural and cultural
values are preserved or restored.

“Repossession” or “foreclosure’
means a lawful recovery or acquisition
of title to property pursuant to a security
instrument.

“Restoralion” means the process of
accurately recovering the form and
details of an historic residential
structure as it appeared at a particular
period of time by removing later work
and by replacing missing original work.

“Secretary” means the Secretary of
Housing and Urban Development or
other HUD official with delegated
authority.

“Security instrument" means a
properly recorded chattel mortgage, real
estate mortgage or deed or trust, or
conditional sales contract.

“Solar energy system'' means any
improvement to a new or existing
structure which is designed to utilize
wind or solar energy to reduce the
energy requirements of that structure
from other energy sources, and which
complies with standards prescribed by
the Secretary.

“State” means any State of the United
States, Puerto Rico, the District of
Columbia, Guam, American Samoa, the
Trust Territory of the Pacific Islands, or
the Virgin Islands.

*“Volume rebate" means an
established marketing practice
customary in the industry, whereby a
manufacturer offers bonuses to all
dealers on an equal basis for volume
purchases over a period of time and not
on individual or small volume
purchases.

§201.3 Applicability of the regulations.

The regulations in this part may be
amended by the Secretary at any time.
Such amendment shall not adversely
affect the insurance privileges of a
lender on any loan which has been
made or is under application review
before the effective date of the
amendment. Unless otherwise provided,
these regulations (and any amendments
thereto) shall be applicable to any loan
if the application for the loan is dated on
or after the effective date of these
regulations {or such amendment
thereto).

§201.4 Exclusions of time periods.

If a borrower is a “person in military
service” as that term is defined in the
Soldier’s and Sailor’'s Civil Relief Act of
1940 and is in default on a loan insured
under this part, any period of military
service after the date of default shall be
excluded in computing the maximum
time period for filing an insurance claim.

§201.5 Waivers.

The Secrefary may waive any
provision of this part, subject to
statutory limitations, when it is
determined that enforcement of the
regulations would impose an injustice
upon a lender which has substantially
complied with the regulations in good
faith and refunded or credited any
excess charge made, and when such
waiver does not involve an increase in
the Secretary’s obligation beyond that
which would have been.involved if the
lender was in full compliance with the
regulations.

Subpart B—Loan and Note Provisions

§201.10 Loan amounts.

(a) Property improvement loans. (1)
The total principal obligation for a
property improvement loan shall not
exceed the actual cost of the project
plus any applicable fees and charges
authorized at § 201.25(b), up to the
following maximum loan amounts:

(i) Single family property
improvement loans—$17,500 ($20,000
where financing the installation of a
solar energy system).

(ii) Multifamily property improvement
loans—$43,750 or an average of $8,750
per dwelling unit ($50,000 and $10,000,
respectively, where financing the
installation of a solar energy system).

(iii) Nonresidential property
improvement loans—$17,500.

(iv) Manufactured home improvement
loans—$5,000.

(v) Historic preservation loans—the
lesser of $15,000 per dwelling unit in a
residential structure of $45,000 per
residential structure.

(vi) Fire safety equipment loans—
$50,000.

(2) Notwithstanding the maximum
loan amounts in paragraph (a)(1) of this
section, the prior approval of the
Secretary shall be obtained for any
property improvement loan which will
result in any borrower, co-maker or co-
signer having a total obligation under
such loans which exceeds $17,500
($20,000 where financing the installation
of a solar energy system in an existing
structure). ;

(3) No property improvement loan
shall be made where the total
outstanding balance of all Title
property improvement loans on the
same property exceeds the maximum
loan amount prescribed for that type of
loan. If more than one type of property
improvement loan is involved, the total
outstanding balance of such loans on 8
particular property shall not exceed the
meximum loan amount prescribed for
the larger type of loan.
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(b) Manufactured home purchase
Joans. (1) The total principal obligation
for a loan to purchase a new
manufactured home shall not exceed the
sum of the following itemized amounts,
up to a maximum of $40,500:

(i) 116 percent of the total of the
wholesale price for such home and
options and the wholesale price for
furniture (in an amount not to exceed
five percent of the wholesale price of the
home and options), as detailed in the
manufacturer’s invoice;

(ii) Set-up charges and transportation
costs, including the rental of wheels and
axles, not to exceed $500 per module, up
to a maximum of $1,000;

(iif) Skirting costs, not to exceed $400;

(iv) Actual dealer’s costs of
purchasing and installing a central air
conditioning system or heat pump, if not
installed by the manufacturer; and

(v) Any applicable charges authorized
at § 201.25(b).

(2) Except as provided in paragraph
(b)(3), the total principal obligation for a
loan to purchase an existing
manufactured home shall not exceed the
lesser of—

(i) 90'percent of the total of the
appraised value'of the home (as
determined by a HUD-appraiser) and
eny itemized amounts allowed under
paragraphs (b)(1)(ii) through (v) of this
section, if incurred, or

(ii) 90 percent of the purchase price of
the home, up to a maximum of $40,500.

(3) The total principal obligation for a
loan to purchase a repossessed existing
manufactured home which was
previously financed with an insured
loan under this part shall not exceed the
greater of—

(i) 90 percent of the total of the
appraised value of the home (as
determined by a HUD-approved
appraiser) and any itemized amounts
allowed under paragraphs (b)(1)(ii)
through (v) of this section, if incusred, or

(11} 90 percent of the purchase price of
the home, up to a maximum of $40,500.

(4) The purchase price of a new or
exisling manufactured home includes
the cost of the home and any costs for
iransportation, set-up, skirting, and a
central air conditioning system or heat
pump if not already installed, as
ltemized in the purchase contract, plus
any applicable charges authorized at
§ 201.25(b).

(¢) Manufactured home lot loans. The
total principal obligation for a loan to
purchase and, if necessary, develop a lot
suitable for a manufactured home,
including on-site water and utility
tonnections, sanitary facilities, site
‘mprovements and landscaping, shall
not exceed 90 percent of either the
dppraised value of the developed lot (as

determined by a HUD-approved
appraiser) or the total of the purchase
price and development costs, whichever
is less, up to a maximum of $13,500.

(d) Combination loans. (1) The total
principal obligation for a loan to
purchase a new manufactured home and
a lot on which to place the home shall
not exceed the sum of the following
itemized amounts, up to-a maximum of
$54.000:

(i) 125 percent of the wholesale price
for such home and options, excluding
furniture, as detailed in the

.manufacturer's invoice, which amount
shall include the costs of transportation,
set-up, anchoring and otherwise
installing the home on the lot;

(ii) Actual dealer’s costs of purchasing
and installing a central air conditioning
system or heat pump, if not installed by
the manufacturer;

(iti) The appraised value of the
developed manufactured home lot (as
determined by a HUD-approved
appraiser), including on-site water and
utility connections, sanitary facilities,
site improvements and landscaping;

(iv) The actual cost to the borrower or
the appraised value (as determined by a
HUD-approved appraiser), whichever is
less, of appurtenances to the home such
as a permanent foundation, garage,
carport or patio; and

{v) Any applicable charges authorized
at § 201.25(b).

(2) Except as provided in paragraph
(d}(3), the total principal obligation for a
loan to purchase an existing
manufactured home and a lot on which
to place the home shall not exceed 95
percent of either the appraised value of
the home and lot (as determined by a
HUD-approved appraiser) or the
purchase price, whichever is less, plus
95 percent of any applicable charges
authorized at § 201.25(b), up to a
maximum of $54,000.

(3) The total principal obligation for a
loan to purchase a foreclosed or
repossessed existing manufactured
home and lot which were previously
financed with an insured loan under this
part shall not exceed 95 percent of either
the appraised value of the home and lot
{as determined by a HUD-approved
appraiser) or the purchase price,
whichever is greater, plus 95 percent of
any applicable charges authorized at
§ 201.25(b), up to maximum of $54,000.

() Manufactured home loan limits in
high-cost areas. (1) The maximum loan
amounts otherwise applicable under
paragraphs (b), (¢) and (d) of this section
may be increased by not to exceed 40
percent where the manufactured home
and/or lot is purchased and located in
Alaska, Guam or Hawaii.

{2) The maximum loan amounts
otherwise applicable under paragraphs
(c) and (d) of this section may be
increased for any geographical area
except Alaska, Guam or Hawaii to the
extent deemed necessary by the
Secretary; however, such increase
cannot exceed the percentage by which
the Secretary increases the maximum
mortgage amount for a one-family
residence in the same area, as published
by notice in the Federal Register in
accordance with 24 CFR 203.18b. The
Secretary may, from time to time,
establish a schedule of areas where
increased maximum loan amounts are
applicable by publishing notice of the
higher dollar limits in the Federal
Register, 3

(f) Loan refinancing. (1) The total
principal obligation of a loan made to
refinance an existing property
improvement loan insured under this
part shall not exceed the maximum loan
amount permitted under this section for
the particular type of loan, provided that
any amount in excess of the outstanding
balance of the existing loan shall be
made available only to finance
additional property improvements
meeting the requirements of this parl.

(2) The total principal obligation of a
loan made to refinance an existing
manufactured home loan insured under
this part shall not exceed the
outstanding balance of the existing loan.

(3) The total principal obligation of a
loan made to refinance an existing
manufactured home purchase loan or
combination loan not previously insured
under this part shall not exceed the
outstanding balance of the existing loan
or the appraised value (as determined
by a HUD-approved appraiser),
whichever is less, up to the maximum
loan amount permitted under this
section for the particular type of loan.

(4) Where an existing manufactured
home lot loan not previously insured
under this part is being refinanced in
connection with the purchase of a
manufactured home, the total principal
obligation of the combination loan shall
be determined in accordance with
paragraph (d)(1) or (d)(2) of this section.

§201.11 Loan maturities.

(a) Property improvement loans. The
term of a property improvement loan
shall be not less than six months and
not more than 15 years and 32 days from
the date of the note, except that the
maximum term of a manufactured home
improvement loan shall not exceed 12
years and 32 days from the date of the
note.

(b) Manufactured home loans. The
term of a manufactured home loan shall
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be not less than six months and not
more than 20 years and 32 days from the
date of the note, except that—

(1) The maximum term for a
manufactured home lot loan shall not
exceed 15 years and 32 days from the
date of the note, and

(2) The maximum term for a multi-
module manufactured home and lot in
combination shall not exceed 25 years
and 32 days from the date of the note.

(c) Loan refinancing. (1) The term of a
loan made to refinance an existing
property improvement loan or
manufactured home loan insured under
this part shall not exceed the maximum
term permitted under paragraph (a) or
(b) of this section for the particular type
of loan, so long as the final maturity
from the date of the original note does
not exceed the following time limits:

(i) 22 years for a manufactured home
improvement loan;

(ii) 20 years for a manufactured home
lot loan;

(iii) 30 years for a multi-module
manufactured home and lot in
combination; and

(iv) 25 years for all other property
improvement and manufactured home
loans.

(2) The term of a loan made to
refinance an existing manufactured
home purchase loan or combination loan
not previously insured under this part
shall be based upon the appraisal
required under § 201.10(f)(3), but in any
case shall not exceed the maximum term
permitted under paragraph (b) of this
section or the final maturity permitted
under paragraph (c)(1) of this section for
the particular type of loan.

(3) Where an existing manufactured
home lot loan not previously insured
under this part is being refinanced in
connection with the purchase of a
manufactured home, the term of the
combination loan shall not exceed the
maximum term permitted under
paragraph (b) of this section for the
particular type of loan.

§ 201.12 Form of note.

The note shall bear the genuine
signature of each borrower and of any
co-maker or co-signer, be valid and
enforceable against the borrower and
any co-maker or co-signer, be complete
and regular on its face, and be in
compliance with applicable Federal,
State and local laws. If the note is
executed on behalf of a corporation,
partnerhip or trust by an authorized
representative, it shall create a binding
obligation on such entity. Although the
borrower may execute the note on an
earlier date, the date of the note for
loans insured under this part shall be

the date that the loan proceeds are
distributed by the lender.

§201.13 Interest rate.

The interest rate on any loan shall be
agreed upon by the borrower and the
lender, and such interest rate shall be
fixed for the full term of the loan. The
lender shall comply with any Federal or
State requirements for disclosure to the
borrower of financing charges, including
the interest rate.

§201.14 Payments on the loan.

The note normally shall provide for
equal installment payments due weekly,
biweekly or monthly. The note may
provide for either or both of the first and
final payments to vary in amount but
not to exceed 1% times the regular
installment. Where the borrower has an
irregular flow of income, the note may
be payable at quarterly or semi-annual
intervals corresponding with the
borrower's flow of income. The first
payment shall be due no later than two
months from the date of the note.
Multiple payment schedules may not be
used in connection with any loan.

§ 201.15 Late charges.

The note may provide for a late
charge not to exceed five percent of
each installment of principal and
interest more than 15 calendar days in
arrears, up to a maximum of $10 per
installment. In lieu of late charges, the
note may provide for daily interest
charges based on the interest rate in the
note. The borrower must be billed for
the penalties which are imposed, and
evidence of such billing must be in the
loan file if an insurance claim is made.

§ 201.16 Default provision.

The note shall contain a provision for
acceleration of maturity, at the option of
the holder, upon a default by the
borrower.

§ 201.17 Prepayment provision.

The note shall contain a provision
permitting full or partial prepayment of
the loan, after giving the lender 30 days'
advance written notice. Where the loan
is prepaid in full, the lender shall rebate
the full unearned interest on the loan,
except that a minimum retained
handling charge may be deducted from
the rebate if permitted by State or local
law. Unearned interest shall be
determined in accordence with the
actuarial method.

§ 201.18 Loan modifications.

A modification agreement may be
used to reduce but not to increase the
term, interest rate, or payment on a Title
I loan. When a modification agreement

is used, no insurance reporting is
required under § 201.30.

§201.19 Co-maker or co-signer.

If a borrower's income or
creditworthiness is insufficient, the
lender may require that a person other
than the borrower execute the note as
co-maker or co-signer for the full amount
of the loan obligation.

Subpart C—Eligibility and
Disbursement Requirements

§201.20 Property improvement loan
eligibility.

(a) Borrower eligibility. (1) To be
eligible for a property improvement loan
(other than a manufactured home
improvement loan), the borrower shall
have at least a one-half interest in one
of the following:

(i) Fee simple title to the real property;

(ii) Lease of the real property for a
fixed term which expires not less than
six calendar months after the final
maturity of the loan; or

(iii) A land installment contract for
the purchase of the real property.

2) To be eligible for a manufactured
home improvement loan, the borrower
shall have at least a one-half interest in
the manufactured home.

(b) Eligible use of loan proceeds. (1)
The loan proceeds may be used for the
alteration, repair or improvement of an
existing structure or for the construction
of a new nonresidential structure. A
manufactured home improvement loan
may be used only for a home that is the
principal residence of the borrower and
has been completed and occupied for at
least 90 days prior to the date of the
loan application.

(2) The loan proceeds shall be used to
finance property improvements which
substantially protect or improve the
basic livability or utility of the property.
The Secretary will publish by Notice in
the Federal Register a list of items and
activities which may not be financed
with the proceeds of any property
improvement loan. From time to time the
Secretary may amend such a list by
Notice in the Federal Register. Ifa
lender has any doubt as to the eligibility
of any item or activity, it shall request 2
specific ruling by the Secretary before
making a loan.

(3) The loan proceeds may not be L:},C!l
for any property improvements which
are started prior to approval of the loan
application.

(c) Special pre-application
requirements. (1) Where the proceeds
are to be used for an historic
preservation loan, the proposed
improvements shall be reviewed and
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approved by the State Historic
Preservation Officer (or other person
authorized by the Secretary of the
Interior to make such reviews) prior to
making application for a loan. The
purpose of the review is to determine
that—

(i) The structure is an historic
residential structure which is listed on
the National Register of Historic Places
or which is certified by the Secretary of
the Interior as conforming with National
Register criteria, and

(ii) The proposed improvements are in
conformance with criteria set by the
Secretary of the Interior for the
preservation of historic structures.

(2) Where the proceeds are to be used
for a fire safety equipment loan, the
proposed improvements shall be
reviewed and approved by the State or
local agency having primary jurisdiction
over the fire safety requirements of
health care facilities prior to making
application for a loan.

§201.21 Manufactured home loan
eligibility.

(a) Borrower eligibility. To be eligible
for a manufactured home loan, the
borrower shall be one who owns or will
own a manufacured home, a lot on
which to place the home, or a
manufactured home and lot in
combination. Where the loan involves a
manufactured home which is classified
as realty, ownership of the home must
be in fee simple. Where the loan
involves a manufactured home lot,
ownership of the lot must be in fee
simple, except where the lot consists of
a share in a cooperative association
which owns and operates a
manufactured home park.

(b) Eligible use of loan proceeds. (1)
The loan proceeds may be used for the
purchase or refinancing of a
manufactured home, a suitably
developed lot on which to place a
manufactured home already owned by
the borrower, or a manufactured home
and a suitably developed lot for the

ome in combination. The loan proceeds
may also be used for the purchase of a
manufactured home and the refinancing
of'a manufactured home lot already
owned by the borrower. Where the
Proceeds are for a manufactured home
purchase loan or combination loan, the
home must be occupied as the
borrower's principal residence, Where
the proceeds are for a manufactured
home lot loan, the borrower's
manufactured home must be placed on
the lot and occupied as the borrower's
Principal residence within six months
alter the date of the note.

(2) A manufactured home financed
with an insured loan under this part may
be either:

(i) A new home, which means that it is
purchased by the borrower within 18
months after the date of manufacture
and has not been previously occupied,
or

(ii) An existing home, which is one
that does not meet the criteria for a new
home.

In order to be eligible for financing with
an insured loan under this part, the
manufactured home and the site on
which the home is placed must meet the
requirements of paragraphs (c) through
(f) of this section.

(3) The proceeds of a manufactured
home purchase loan may be used to
purchase furniture in an amount not to
exceed five percent of the wholesale
price of the home and options as stated
in the manufacturer's invoice. The
proceeds of a combination loan shall not
be used to purchase furniture.

(4) The proceeds of a combination
loan may be used for the purchase,
construction or installation of
appurtenances to the manufactured
home such as a permanent foundation,
garage, carport or patio.

(5) The Secretary will publish by
Notice in the Federal Register a list of
items and activities which may not be
financed with the proceeds of any
manufactured home loan. From time to
time the Secretary may amend such a
list by Notice in the Federal Register. If
a lender has any doubt as to the
eligibility of any item or activity, it shall
request a specific ruling by the Secretary
before making a loan.

(c) Construction, transportation and
installation requirements. (1) The
manufactured home shall have been
constructed in compliance with the
National Manufactured Construction
and Safety Standards Act of 1974, 42
U.8.C. 5401, et seq., as evidenced by a
label or tag affixed to the manufactured
home in accordance with 24 CFR 3280.8.

(2) Where the manufactured home is
composed of two or more modules, the
dealer or the manufactured home
transporter or carrier shall assure that
the necessary precautions are taken to
maintain the structural integrity of the
individual modules during shipment to
the manufactured home site.

(3) The installation or erection of the
manufactured home on a site shall
comply with the manufacturer's
standards and requirements for the
anchoring, support, stability and
maintenance of the home, as evidenced
by a placement certificate executed by
the borrower and the dealer or seller,

and by a site-of-placement inspection
carried out by the lender.

(d) Manufacturer’s warranty
requirements. (1) To induce the
Secretary to insure a loan for the
purchase of a new manufactured home
and to induce a borrower to purchase
such a home, the home manufacturer
shall furnish the borrower with a written
warranty, duly executed by an
authorized representative of the
manufacturer on a HUD-approved form.
The warranty shall be provided without
cost to the borrower. The effective date
of the warranty shall be the date of
delivery of the manufactured home to
the borrower, regardless of when the
warranty was executed by the
manufacturer or was delivered to the
borrower.

[2) The warranty shall obligate the
home manufacturer to take appropriate
action to correct any nonconformity
with the standards prescribed in
paragraph (c](1) of this section or any
defects in materials or workmanship
which become evident within one year
after the date of delivery. This warranty
shall be in addition to, and not in
derogation of, all other rights and
privileges which the borrower may have
under any other law or instrument. A
copy of the warranty shall be retained in
the lender's loan file.

(3) Prior to making a loan involving a
new manufactured home, the lender
shall determine to the best of its ability
whether the home manufacturer is
complying with its warranty obligations
or other homes. If the lender has reason
to know, because of consumer
complaints, dealer comments or other
information concerning the
manufacturer received in the course of
business, that the manufacturer may not
be complying with its warranty
obligations, the lender shall ascertain
whether such complaints against the
manufacturer have been resolved, and
whether the manufacturer is otherwise
honoring its warranties. The lender's
determination that a manufacturer is
complying with its warranty obligations
on other homes shall be supported with
reasonable documentation in the loan
file. Such documentation may reference
information or materials contained in
other files of the lender, provided that a
responsible loan officer certifies that the
leader's determination is supported by
such other information or materials.
Such a certification shall be placed in
the loan file. When the lender
determines that a manufacturer is not
honoring its warranties, the loan under
review shall not be eligible for
insurance, unless an acceptable
Manufactured Home Warranty Plan
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consistent with paragraph (e) of this
section is provided to the borrower.

(4) If the lender has reason to know.
that the home manufacturer is a debtor
in a bankruptcy or insolvency
proceeding, the lender has an additional
responsibility prior to making a loan
involving a new manufactured home. In
such event, the lender must also
ascerlain that despite the
manufacturer's financial circumstances
the manufacturer intends to honor its
warranty obligations to the borrower
during the warranly period. The lender
shall request the person controlling the
affairs of the manufacturer during the
bankruptcy or insolvency proceeding,
such as the trustee or debtor in
possession, to re-execute or affirm the
warranty in wriling. Documentation of
this re-execution or affirmation shall be
placed in the loan file, and the lender
may rely upon such documentation that
the warranty cbligations to the borrower
during the warranty period will be
honored. In the absence of such
documentation, the loan under review
shall not be eligible for insurance, unless
an acceptable Manufactured Home
Warranty Plan consistent with
paragraph (e) of this section is provided
to the borrower.

(5) If the lender determines under
paragraph (d)(3) of this section that a
manufacturer is not honoring its
warranties, or if the lender cannot
obtain documented assurances under
paragraph (d)(4) of this section that the
warranty obligations to the borrower
during the warranty period will be
honored, the lender shall immediately
notify the Secretary in writing, with
documentation of the facts and
circumstances.

(e) Manufactured Home Warranty
Plan. (1) Where the lender determines
that a loan under review involves a
home manufacturer which is not
complying with its warranty obligations
on other homes, the loan may still be
eligible for insurance if the home is
covered by an acceptable Manufactured
Home Warranty Plan offered by a
private insurer and meeting the
following requirements:

(i) It shall be effective upon delivery
of the home to the borrower and shall
provide coverage that is equivalent to or
better than the manufacturer's warranty
required under paragraph (d) of this
section, in order to induce the Secretary
to insure a loan for the purchase of a
new manufactured home and to induce a
borrower to purchase such a home;

(ii) It shall be provided by a private
insurance carrier licensed to do business
in the State where the manufactured
home is to be placed;

(iii) It shall be provided without cost
to the borrower;

(iv) It shall not provide for a
deductible of any kind to be paid by the
borrower;

(v) It shall contain a warranty that the
home is free from defects in materials
and workmanship;

(vi) It shall contain a warranty that
the manufactured home has affixed to it
the permanent label required by HUD
regulations at 24 CFR 3280.8, which
states as follows:

As evidenced by this label No. ——, the
manufacturer certifies to the best of the
manufacturer's knowledge and belief that this
manufactured home has been inspected in
accordance with the requirements of the
Department of Housing and Urban
Development and is constructed in
conformance with the Federal manufactured
home construction and safety standards in
effect on the date of manufacture. See data
plate.

(vii) It shall obligate the warrantor to
take appropriate corrective action, or
pay for the cost of appropriate
corrective action, in instances of
nonconformity to the manufactured
home standards prescribed by the
Secretary that were in effect at the time
the home was manufactured, and in
instances of defects in materials or
workmanship. The instances of
nonconformity or defects must become
evident within one year from the date of
delivery of the home to the original
purchaser (borrower) and be reported in
writing to the warrantor or its designee
by the purchaser or purchaser's
transferee within one year and ten days
from the date of delivery of the home to
the original purchaser;

(viii) It shall not obligate the
warrantor to correct or pay for the
correction of defects er conditions in the
home that occur as a result of abnormal
usage or lack of proper maintenance;
and

(ix) It shall cover the manufactured
home structure, including the plumbing,
heating and electrical systems and all
appliances and equipment installed or
built-in by the manufacturer.

(2) The lender shall review each
Manufactured Home Warranty Plan
offered as an alternative to the
manufacturer’s warranty in connection
with a loan application for conformity
with the requirements of paragraphs
(e)(1) of this section. If the Plan is
acceptable and the loan is insured under
this part, the lender shall ensure that the
borrower receives a copy of the Plan at
the time the home is delivered. The
lender shall retain a copy of the Plan
and written confirmation of the Plan's
acceptability in the loan file.

(3) If the lender determines that an
insurer is not honoring its obligations
under a Manufactured Home Warranty
Plan, it shall immediately notify the
Secretary in writing, with
documentation of the facts and
circumstances supporting the lender's
determination,

(f) Manufactured home site
reguirements. (1) The manufactured
home shall be placed either on a leased
site in a manufactured home park or on
an individual manufactured home lot or
other site owned or leased by the
borrower which meets the following
requirements. A manufactured home
may be placed on a site within Indian
trust or otherwise restricted lands if the
borrower owns or leases the site, or if
the borrower obtains written permission
acceptable to the Secretary from the
trustee or the tribal authority who
controls the use of the site.

(2) The manufactured home site shall
be served by adequate public or
community water and sewerage
systems, unless appropriate local
officials certify that it is economically
infeasible to establish such systems or
to provide an adequate level of service
to the manufactured home site. If either
or both such systems are not available,
the manufactured home site shall
comply with local or State minimum lot
area requirements for the provision of
on-site water supply and/or sewage
disposal.

(3) Where the manufactured home is
to he placed on a leased site in a
manufactured home park, the borrower
shall obtain a certification from the
State or local authority which licenses
such parks that the park complies with
minimum standards relating to site
location, vehicular access, water supply,
sewage disposal, utility connections,
storm drainage, site development and
landscaping. Where no State or local
licensing authority exists, or where the
licensing authority does not establish or
enforce minimum standards for park
development, the borrower shall obtain
a certification from a registered civil
engineer that the park meets minimum
design and construction standards
prescribed by the Secretary.

(4) Where the manufactared home is
to be placed on an individual
manufactured home lot or other site
owned or leased by the borrower (or on
an Indian land site under paragraph ‘
()(1) of this section), the borrower shall
obtain certifications fromthe
appropriate local government officials
that:

(i) The site is zoned to permit the
placement of the manufactured home.
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(ii) Adequate public access from a
public right-of-way is available to the
site,

(i) Adequate water supply, sewage
disposal and storm drainage facilities
are available on the site, and

(iv) Other minimum local standards
for site suitability are met.

Where there are no appropriate local
officials, or where minimum logal
standards for vehicular access, water
supply, sewage disposal, storm drainage
and site suitability are not established
or enforced, the borrower shall obtain a
certification from a registered civil
engineer thal the site meets minimum
design and construction standards
prescribed by the Secretary.

§201.22 Credit requirements for
borrowers.

(a) Credit application and review. (1)
Before making a loan insured under this
part, the lender shall exercise prudence
and diligence to determine that the
borrower is solvent and an acceptable
credit risk, with a reasonable ability to
make payments on the loan obligation.
All documentation supporting this
determination and relating to the
lender’s review of the borrower's credit
shall be retained in the loan file.

(2) The lender shall obtain a separate
credit application, executed by the
borrower on @ HUD-approved form, for
each loan made. The lender shall
conduct a credit investigation based on
the credit application, and shall
document verification of the borrower's
employment during the previous two
vears, current income, and the source of
any downpayment. The lender shall also
determine the total amount of the
borrower's existing and proposed Title I
loans to ensure that the loan amounts in
§ 20110 are not exceeded.

(3) As part of its credit investigation,
the lender shall obtain a commercial
credit report which identifies each credit
account and the borrower's payment
history, Credit inquiries listed on the
commercial credit report shall be
checked by the lender to ascertain all of
the borrower's existing indebtedness. If
& commercial credit report is not
available, the loan file shall contain
documentation that a diligent effort was
made to obtain such a report.

(4) In the absence of information to
the contrary, the lender may rely upon
all statements of fact in the credit -
application in determining the
borrower's eligibility for the loan.

(b) Income requirements for
Mmanufactured home loans, For any
manufactured home loan, the credit
application and review must establish
that the borrower's income will be
adequate to meet the periodic payments

required by the loan. The borrower's
income will generally be considered
adequate if the total prospective housing
expense does not exceed 38 percent of
the borrower's net effective income, or if
the total of the prospective housing
expense and other recurring charges
does not exceed 53 percent of the
borrower's net effective income. Net
effective income includes continuing
income from all sources which may be
reasonably expected to continue during
the first two years of the loan obligation.
If these limitations are exceeded, the
borrower's income may be considered
adequate only if the lender determines
and documents in the loan file the
existence of other factors with respect
to the borrower's income and
creditworthiness which support
approval of the loan.

(c) Evidence of delinquency, default
or misrepresentation. The loan proceeds
shall not be disbursed if the lender has
knowledge of any of the following
circumstances:

(1) The borrower is past due more
than 30 days on any obligation owed to
or insured or guaranteed by the Federal
government;

(2) The borrower has previously
defaulted on another debt owed to or
insured or guaranteed by the Federal
government within the past five years
and has pot cured this prior default: or

(3) The borrower has previously
furnished false or misleading
information on applications for loans or
other assistance.

§201.23 Borrower’s required investment,

(a) General requirement. The
borrower shall be responsible for
payment of any costs which will not be
paid or are not eligible to be paid from
the proceeds of the loan. Such costs may
include a loan origination fee, if imposed
by the lender, any required
downpayment, any other fees and
charges which may not be financed, and
any other costs in excess of the
maximum loan obligation. No part of
such costs may be borrowed, and no
part may be advanced by any party to
the loan transaction for the benefit of
the borrower. Documentation of such
costs shall be retained by the lender in
the loan file,

(b) Manufactured home purchase
loans. (1) In the case of a manufactured
home purchase loan for a new home, the
borrower shall make a minimum
downpayment of at least five percent of
the first $10,000 and 10 percent of the
balance of the purchase price of the
home.

(2) In the case of a manufactured
home purchase loan for an existing
home, the borrower shall make a

minimum downpayment of at least 10
percent of the purchase price of the
home,

(3) The borrower's equity in an
existing manufactured home being
traded-in on a new home may be
accepted as full or partial
downpayment. The existing
manufactured home being traded-in
shall be clearly identified, and the
method used to determine the
borrower's equity in the home shall be
clearly documented.

(c) Manufactured home lot loans. In
the case of a manufactured home lot
loan, the borrower shall make a
minimum downpayment of at least 10
percent of the total of the purchase price
and development costs for the lot.

(d) Combination loans. In the case of
a combination loan, the borrower shall
make a minimum downpayment of at
least five percent of the total purchase
price of the manufactured home and lot.
Where the borrower already owns a lot
on which a manufactured home is to be
placed, the borrower’s equity in the lot
may be accepted as full or partial
downpayment on the combination loan.

§201.24 Security requirements,

(a) Property improvement loans. (1)
Any property improvement loan (other
than a manufactured home improvement
loan) for $2,500 or more shall be secured
by a recorded lien on the improved
property. The lien shall be evidenced by
a mortgage or deed of trust, executed by
the borrower and all other owners in fee
simple. Where the borrower is a lessee,
the borrower and all owners in fee
simple must execute the mortgage or
deed of trust. Where the borrower is
purchasing the property under a land
installment contract, the borrower, all
owners in fee simple, and all intervening
contract sellers must execute the
mortgate or deed of trust. The lien need
not be a first lien on the property, except
that, when the loan proceeds are used to
supplement an uninsured loan made by
the lender at the same time and in
connection with the same property, the
lien on the insured loan must have
priority over any lien on the uninsured
loan,

(2) Any property improvement loan
(other than a manufactured home
improvement loan) which is less than
$2,500 shall be similarly secured if the
total amount of all outstanding Title I
loans obtained by the borrower or any
co-maker or co-signer is $2,500 or more.

(8) Manufactured home improvement
loans need not be secured.

(b) Manufactured home loans. Any
manufactured home loan shall be
secured by a recorded lien on the
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property. The lien shall be a first lien,
superior to any other lien on that
property, and shall be evidenced by a
properly recorded financing statement
and security agreement or other
acceptable security instrument
(mortgage or deed of trust, chattel
mortgage, or conditional sales contract),
executed by the borrower and any other
owner of the property.

{c) Recording and perfection of
securily. The lender shall assure that the
legal description of the property as
recited in the security instrument is
accurate. The security instrument shall
be recorded and perfected in the manner
specified by applicable State law in the
State where the property is located.

(d) Substitution or subordination of
security. The Secretary may approve
substitution or subordination of security
where the security value will not be
impaired or reduced.

(e) Release of liability or lien. The
lender shall not release the borrower or
any co-maker or co-signer from any
liability under a note or from any lien
securing a loan insured under this part
without the prior approval of the
Secretary.

§ 201.25 Charges to borrower to obtain
loan.

(a) Origination fee. The lender may
require that the borrower pay an
origination fee, not to exceed one
percent of the loan amount, excluding
any amount to refinance the outstanding
balance of an existing Title I loan made
or held by the lender. :

(b) Fees and changes which may be
financed, (1) The following fees and
charges incurred in connection with a
property improvement loan may be
included in the loan amount, so long as
their inclusion does not increase the
total principal obligation beyond the
loan amounts permitted in § 201.10:

(i) Fees for architectural and
engineering services;

(ii) Building permit costs;

(ii1) Premiums for flood insurance,
where applicable;

(iv) Credit report costs; and

(v) A fee for lender inspection of the
property, not to exceed $50, but only
where the total principal obligation is
$7,500 or more.

(2) The following fees and charges
incurred in connection with a .
manufactured home loan may be
included in the loan amount, so long as
their inclusion does not increase the
total principal obligation beyond the
loan amounts permitted in § 201.10:

(i) State and local sales taxes;

(ii) Premiums for comprehensive and
extended coverage insurance and
vendor's single-interest coverage for the

first three years, including premiums for
flood insurance, where applicable;

(iii) Costs of an extended
homeowner's warranty on the
manufactured home;

(iv) Credit report costs; and

(v) A fee for lender inspection of the
property, not to exceed $50.

(c) Fees and charges which may not
be financed. The following fees and
charges incurred in connection with a
loan insured under this part may be
collected from the borrower, but may
not be included in the loan amount, or
otherwise financed or advanced by the
lender:

(1) Recording fees, recording taxes,
and filing fees;

(2) Documentary stamp taxes;

(3) Title examination and title

"insurance costs;

(4) Costs to establish a tax and
insurance escrow account for the
current year,

{5) Other fees necessary to establish
the validity of a lien;

(6) Appraisal fees;

(7) Survey costs;

(8) Handling charges to refinance or
modify an existing loan, not to exceed
$25; and

(9) Such other items as may be
authorized in advance by the Secretary.

§201.26 Conditions for ioan
disbursement.

(a) Property improvement loans. The
lender shall comply with the following
applicable requirements before
disbursing the proceeds of a property
improvement loan.

(1) The lender shall ensure that the
borrower is eligible for a property
improvement loan in accordance with
§ 201.20(a), and that the interest of the
borrower and all other parties as
owners in fee simple is valid, as
evidenced by one of the following:

(i) A certified copy of the deed to the __

property (in the case of a manufactured
home classified as personalty, a
certified copy of the title);

(ii) A copy of the existing owner's or
first lienholder's title policy;
- (iii) A copy of the latest real estate tax
billing;

(iv) A letter from the first lienholder
identifying the owners of record; or

(v) A copy of the lease or land
installment contract, where applicable.

(2) The lender shall obtain a copy of
the contract between the borrower and
the contractor or seller, for retention in
the loan file. If there is no contract, the
borrower shall be required to furnish a
description of the work and a cost
estimate for carrying out the work.

(3) Where the proceeds are to be used
for an historic preservation loan, the

lender shall ensure that the proposed
improvements have been approved by
the State Historic Preservation Officer
in accordance with § 201.20(c).

(4) Where the proceeds are to be used
for a fire safety equipment loan, the
lender shall ensure that the proposed
improvements have been approved by
the State or local agency having
jurisdiction over the fire safety
requirements of health care facilities in
accordance with § 201.20(c).

(5) In the case of a dealer loan, the
lender shall obtain a completion
certificate, on a HUD-approved form
and signed by the borrower and the
dealer, certifying that—

(i) The improvements have been
completed,

(ii) The amount to be disbursed has
been spent on eligible improvements in
accordance with the contract or cost
estimate furnished to the lender, and

(iii) The borrower has not obtained
and will not receive any cash payment,
rebate, cash bonus, sales commission, or
anything of value in excess of §10 [rom
the dealer as an inducement for the
consummation of the transaction.

(8) Prior to making a dealer loan the
lender shall mail or personally delivera
written notice to the borrower stating
the terms and conditions of the loan and
indicating the lender's intention to
disburse the loan proceeds in
accordance with the requirements of
this part unless the borrower within six
calendar days from the date of the
notice notifies the lender of a decision lo
rescind the loan transaction.

(7) The lender shall obtain prior
written authorization from the borrower
and any co-signers or co-makers of the
note if disbursement of the loan
proceeds is to be made to someone other
than the borrower. All signatures to the
authorization must be genuine.

(b) Manufactured home loans. The
lender shall comply with the following
applicable requirements before
disbursing the proceeds of a
manufactured home loan.

(1) The lender shall ensure that the
borrower is eligible for a manufactured
home loan in accordance with
§ 201.21(a).

(2) The lender shall obtain the
following documents for retention in the
loan file:

(i) A signed copy of the purchase
contract between the borrower and the
dealer or seller;

(ii) A copy of the manufacturer's
invoice, where the loan involves the
purchase of a new manufactured home:

(iii) Itemized statements of other
costs, fees and charges, whether paid by
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* the borrower or financed with the loan
proceeds; and

(iv) Any other documents relating to
the loan transaction.

(3) The lender shall obtain
certifications from the borrower that:

(i) Where the proceeds are for a
manufactured home lot loan, the
borrower’s manufactured home will be
placed on the lot and will be occupied
as the borrower's principal residence
within six months after the date of the
note;

(ii) The wheels and axles for
transporting the manufactured home are
being purchased with the loan proceeds
(if this is not the case, an appropriate
deletion shall be made on the
manufacturer’s invoice before
calculating the amount of the loan);

(iii) While any portion of the loan
obligation on a manufactured home
purchase loan is unpaid, the
manufactured home may be moved only
to a new site in compliance with § 201.21
(c) and (f), and only with the lender's
prior approval;

(iv) While any portion of the loan
obligation on a combinationloan is
unpaid, the manufactured home will not
be moved to a new site; and

(v) Prior to disbursement of the
proceeds of a manufactured home loan
the borrower will pay in full the unpaid
balance on any other insured
manufactured home loan secured by a
different property, unless the Secretary -
waives this requirement.

(4) In the case of a manufactured
home purchase loan or combination
loan, the lender shall obtain a placement
certificate on a HUD-approved form,
signed by the borrower and the dealer
or seller, certifying that—

(i) The manufactured home is to be
occupied as the borrowel;'s principal
residence;

(i) The manufactured home site meets
the requirements of § 201.21(f);

(iii) The manufactured home was
constructed, transported, and installed
orerected on the site in compliance with
the requirements of § 201.21(c); and

[iv) The borrower has not obtained
ar;d will not receive any cash payment,
rebate, cash bonus, sales commission, or
anything of value in excess of $10 from
the dealer as an inducement for the
tonsummation of the transaction.

, (5) The lender shall obtain from the
vorrower those certifications which are
‘rleu_!.nr'nd under § 201.10(f) to document
;': suitability of the manufactured home

(6) The lender shall establish a cash
escrow equal to 10 percent of the loan
Proceeds or the cost of eligible furniture
and other items included in the purchase
price of the manufactured home,

whichever is greater. The cash escrow
shall not be released to the dealer or
seller until after the lender conducts a -
site-of-placement inspection and
determines that the requirements of
paragraph (b)(7) of this section have
been satisfied,

(7) The lender shall conduct a site-of-
placement inspection to verify that:

(i) The terms and conditions of the
purchase contract have been met;

(ii) Eligible furniture and other items
included in the purchase price of the
home are present and in proper working
order; and

(iii) The placement certificate
executed by the borrower and the dealer
or seller is in order.

The results of the inspection shall be
documented in the loan file.

(8) Where a manufactured home
purchase loan involves a manufactured
home which is to be located on Indian
trust or otherwise restricted lands, the
lender shall obtain written permission
from the trustee or the tribal authority
who controls the site for the lender to
repossess the home in the event of
default by the borrower and
acceleration of the loan.

(8) Prior to making a dealer loan the
lender shall mail or personally deliver a
written notice to the borrower stating
the terms and conditions of the loan and
indicating the lender's intention to
disburse the loan proceeds in
accordance with the requirements of
this part unless the borrower within six
business days of the date of the notice
notifies the lender of a decision to
rescind the loan transaction.

(10) The lender shall obtain prior
written authorization from the borrower
and any co-signers or co-makers of the
note if disbursement of the loan
proceeds is to be made to someone other
than the borrower. All signatures to the
authorization must be genuine.

§201.27 Requirements for dealer loans.
(a) Dealer approval, (1) The lender
shall approve only those dealers which

the lender considers to be reliable,
financially responsible, and qualified to
satisfactorily perform their contractual
obligations to the borrower. The lender's
approval shall be documented on a
HUD-approved form, signed and dated
by the dealer and the lender, and
containing information supplied by the
dealer on its trade name(s), place(s) of
business, type of ownership, type of

‘business, employment history of the

principals who control the business (i.e.
individual, partnership, corporated
owners, officers and directors), and
identification of managers and
salespersons. The lender shall require a
current financial statement and a credit

report on the dealer, and may require
such other documentation as the lender
deems necessary to support its approval
of the dealer.

(2) The lender shall reapprove each
dealer annually, based on a current
financial statement and such other
documentation as the lender deems
necessary to support its reapproval of
the dealer.

(3) The lender shall require each
approved dealer to provide written
notification of any material change in its
trade name(s), place(s) of business, type
of ownership, type of business, or
principals who control the business.
Such notification shall be furnished to
the lender within 30 days after the date
of any material change.

(4) The lender shall maintain a file on
each approved dealer which contains
the dealer approval form and evidence
of annuel reapprovals, financial
statements and other documentation in
support of the dealer approval, and
information on the lender’s experience
with loans originated by the dealer,
including records of completion or site-
of-placement inspections conducted by
the lender, letters of borrower’s
complaints and their resolution, and
records of interviews conducted
concerning the dealer’s performance,

(5) As a condition of dealer approval,
the lender may require a manufactured
home dealer to execute a written
agreement that, if requested by the
lender, the dealer will resell any
manufactured home repossessed by the
lender under a manufactured home
purchase loan originated by that dealer.

(b) Provision for full or partial
recourse. In the case of a dealer-
originated manufactured home purchase
loan or combination loan, the lender and
the dealer may agree to a provision in
the loan documents for full or partial
recourse against the dealer, to reduce or
eliminate the lender's loss in the event
of foreclosure or repossession. Such
recourse provision shall specify that, for
a default occurring within a period of
not more than three years from the date.
of the note, the dealer shall reimburse
the lender for a fixed percentage of the
unpaid amount of the loan obligation,
after deducting the proceeds from the
sale of the property and any amounts
received or retained by the lender after
the date of default, However, the extent
of the dealer’s liability may not exceed
100 percent of the unpaid amount of the
loan obligation prior to such deductions.
The provisions shall specify that, if the
dealer fails to honor its recourse
obligation, the lender shall assign such
obligation to the Secretary in filing an
insurance claim.
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(c) Ineligible dealers. No loan may be
insured under this part where the lender
knows or should have known that a
dealer, or any individual participating in
the loan transaction as a representative
of the dealer, is ineligible to participate
in the Title I program.

§201.28 Requirements for flood and
hazard insurance,

(a) Flood insurance. In areas
identified by the Secretary as having
special flood hazards, no loan shall be
eligible for insurance under this part
unless flood insurance on the property is
obtained by the borrower. Such
insurance shall be maintained by the
borrower for the full term of the loan,
and in an amount at least equal to the
principal balance outstanding on the
loan.

(b) Hazard insurance. No
manufactured home purchase loan or
combination loan shall be eligible for
insurance under this part unless hazard
insurance on the manufactured home is
obtained by the borrower. Such
insurance shall be maintained by the
borrower for the full term of the loan,
and in an amount at least equal to the
unpaid balance of the loan or the actual
cash value of the home, or home and lot
in combination, whichever is less. If the
borrower fails to maintain such
insurance and the home sustains
damage which would normally be
covered by such insurance, the
appraised value of the home for claim
purposes will be adjusted in accordance
with § 201.53(b).

Subpart D—Insurance of Loans

§201.30 Reporting of loans for insurance.

(a) Date of reports. The lender shall
transmit a loan report on the prescribed
form to the Secretary within 31 days
from the date of the note for any loan to
be insured under this part. When a loan
insured under this part is transferred to
another lender, a new loan report shall
be transmitted to the Secretary within 31
days from the date of the transfer.

(b) Late reports. The Secretary may
accept a late report on a loan where the
lender certifies that the obligation is not
in default.

§ 201.31 Insurance charge.

{a) Rate. The lender shall pay to the
Secretary an insurance charge equal to
0.50 percent per annum of the net
proceeds of any eligible property
improvement loan reported and
acknowledged for insurance, and 0.54
percent per annum of the net proceeds
of any eligible manufactured home loan
reported and acknowledged for
insurance. In computing the insurance

charge, no charge shall be made for a
period of 14 days or less, and a charge
for a full month shall be made for a
period of more than 14 days.

(b) When payable. On loans having a
maturity of 25 months or less; payment
of the insurance charge for the entire
term of the loan is due and shall be
received from the lender within 25 days
after the date the Secretary
acknowledges receipt of the loan report.
On loans having a maturity in excess of
25 months, the insurnace charge is due
and payable in annual installments. The
first installment shall be received from
the lender within 25 days after the
Secretary’s acknowledgement of the
loan report, and the second and
succeeding installments shall be
received from the lender within 25 days
after billing by the Secretary on an
annual basis.

(c) Late charge. Insurance charges not
received from the lender within the time
period specified in paragraph (b) of this
section shall be assessed a late charge
of four percent of the amount of the
payment. Insurance charges received
from the lender more than 10 days after
the time period specified in paragraph
(b) of this section shall also be assessed
daily interest at a rate established by
the Department of the Treasury (current
value of funds rate), as published
periodically in the Federal Register.
However, no later charge or daily
interest shall be assessed if the
Secretary fails to acknowledge receipt
of the loan report or fails to issue a
proper billing to the lender for the
insurance charges.

(d) Adjustment on notes transferred.
Where there is a transfer of obligations
between lenders and the insurance
charges on such obligations have
already been paid, any adjustment of
such charges shall be made by the
lenders involved. Any unpaid
installments of the insurance charge
shall be paid by the purchasing lender.

(e) Refund or abatement of insurance
charges. A lender shall be entitled to a
refund or abatement of insurance
charges only in the following instances:

(1) Where the obligation has been
refinanced, the unearned portion of the
charge on the original obliation shall be
credited to the charge on the refinanced
loan. ;

(2) There the obligation is prepaid in
full or an insurance claim is filed,
charges falling due after such
prepayment or claim shall be abated.

(3) When a loan (or portion thereof) if
found to be ineligible for insurance,
charges paid on the ineligible portion
shall be refunded, except where the
Secretary determines that there was
fraud or misrepresentation by the lender

in the loan transaction. Such refund
shall be made only if a claim is denied
by the Secretary or the ineligibility is
reporied by the lender promptly upon
discovery and confirmed by the
Secretary. In no event shall a charge be
refunded on the basis of loan
ineligibility where the application for
refund is made after the loan is paid in
full. If a loan or claim has been denied
and is subsequently resubmitted, the
refunded amount of the insurance
charge plus any accrued insurance
charge shall be repaid.

(f) Lender passing insurance charge
on to borrower. The insurance charge
may be passing on to borrower,
provided that such charge is fully
disclosed to the borrower.

§ 201.32 Insurance reserve.

{(a) Legal Limit. Subject to the
limitations in Title I of the Act, the
Secretry will reimburse for losses
sustained by lenders in accordance with
the general insurance reserve provisions
of paragraph (b) of this section.

(b) General insurance reserve. The
Secretary shall maintain for each lender
a general insurance reserve equal to 10
percent of the aggregate amount
advanced by the lender on all eligible
loans originated under this part, less the
amount of all claims approved for
payment in connection with such loans,
and less the amount of any adjustment
made in accordance with paragraph (c)
of this section. ]

(c) Adjustment of general insurance
reserve. The Secretary shall not make
any adjustment to the general insurance
reserve of any lender until the
expiration of 60 months after the lender
is issued a contract of insurance by the
Secretary. Thereafter, on October 1 of
each year, the Secretary shall adjust the
general insurance reserve-of each lender
by deducting from it an amount equal to
10 percent of such insurance reserve on
the records of the Secretary as of that
date; however, such adjustment shall
not reduce the insurance reserve of any
lender to an amount less than $50,000.
No adjustment to the insurance reserve
of any lender shall be made after the
termination of the insurance contract
issued by the Secretary, or after the
termination of the Secretary's authority
to insure under Title I of the Act.

(d) Transfer of insured loans. The
lender shall not assign or transfer any
insured loan or loan reported for
insurance to a transferee not holding a
contract of insurance under this part:
however, nothing contained herein shall
be construed to prevent the pledging of
such loans as collateral security under 4
trust agreement, or otherwise, in




Federal Register / Vol. 49, No. 130 / Thursday, July 5, 1984 / Proposed Rules

27569

connection with a bona fide loan
transaction.

(e) Transfer of general insurance
reserve. Not more than $5,000 shall be
transferred to or from the general
insurance reserve account of any lender
during any fiscal year (October 1
through September 30) without the prior
approval of the Secretary. Except in
cases involving the transfer of loans
sold with recourse or under a guaranty,
guarantee or repurchase agreement, the
reports required by § 201.30 shall
indicate the intent of the parties with
respect to the transfer of the insurance
reserve. Unless the approval of the
Secretary is obtained, the insurance
reserve shall be transferred as follows:

(1) On loans which are used to back
or collaterize securities (or participation
certificates) that are issued by the
lender and are guaranteed by the
Government National Mortgage
Association, the lender or another party,
the corresponding reserves shall be
maintained in the lender's reserve
account on a non-earmarked basis.

(2) In case involving the transfer of
notes sold without recourse, guaranty,
guarantee or repurchase agreement,
whether current or past due, the loans
and reserves shall be transferred to the
reserve account of the purchasing lender
on an earmarked basis. Any reserves
transferred on an earmarked basis shall
be available only for the payment of
claims on the transferred loans, and
claims on such loans can be paid only
ip to the amount of such earmarked
reserves. If the loans relating to an
earmarked reserve have been paid in
full or have been terminated, the
balance of the unelaimed, earmarked
reserve shall be eliminated from the
purchasing lender's reserve account.

(3) In cases involving the transfer of
notes sold with recourse or under a
guaranty, guarantee or repurchase
agreement, no insurance reserve will be
transferred and no reports will be
required.

(f) Recovery shall not affect reserve.
Amounts which may be recovered by
the Secretary after payment of an
Insurance claim shall not be added to
the insurance reserve remaining to the
credit of the lender.,

Subpart E—Loan Administration

§201.40 Post-disbursement loan
requirements.

_ (a) Discovery of misstatements of
jacts. if, after the loan has been made,
the lender discovers any material
Misstatement of fact or that the loan
Proceeds have been misused by any
Party to the transaction, it shall
Promptly report this to the Secretary. In

such case, the insurance of the loan
shall not be affected unless such
material misstatement of fact or misused
of loan proceeds was caused by or was
knowingly sanctioned by the lender or
its employees (see § 201.31(e)(3)).

(b) Requirements on property
improvement loans. (1) After receiving
the proceeds of a direct property
improvement loan, and after the work is
completed to the borrower's
satisfaction, the borrower shall submit a
completion certificate to the lender, on a
HUD-approved form and signed by the
borrower and the contractor or seller,
certifving that:

(i) The improvements have been
completed;

(ii) The amount borrowed has been
spend on eligible improvements in
accordance with the contract or cost
estimate furnished to the lender prior to
disbursement of the loan proceeds; and

(iii) The borrower has not obtained
and will not receive any cash payment,
rebate, cash bonus, sales commission, or
anything of value in excess of $10 from
the contractor or seller as an
inducement for the consummation of the
transaction.

The borrower shall submit the
completion certificate prompily upon the
work's completion, but not later than six
months after the disbursement of the
loan proceeds, with one six-month
extension if necessary.

(2) The lender shall conduct an on-site
inspection on any property improvement
loan where the principal obligation is
$7,500 or more, and on 10 percent of its
property improvement loans where the
principal obligation is less than $7,500,
The inspection shall be conducted after
receipt of the completion certificate. If
no completion certificate is received for
& property improvement loan, the lender
shall conduct an inspection not later
than 12 months after the disbursement
of the loan proceeds. The purpose of the
inspection is to verify the eligibility of
the improvements and whether the work
has otherwise been completed in
accordance with the contract or cost
estimate furnished to the lender prior to
disbursement of the loan proceeds.

(3) At the time of completion, the
lender shall require that the borrower
remit to the lender any available unused
loan proceeds. Such amounts shall be
applied to reduce the principal
obligation of the loan through partial
prepayment or through the execution of
a loan modification agreement, without
penalty or charge to the borrower and
with no deferral of any scheduled

payment.

§201.41 Loan servicing.

(a) Generally. The lender shall service
loans in accordance with accepted
practices of prudent lending institutions,
shall have adequate facilities for
contacting the borrower in the event of
default, and shall otherwise exercise
diligence in collecting the amount due.
The lender shall remain responsible to
the Secretary for proper collection
efforts, even though the actual servicing
and collection may be performed by an
agent of the lender. The lender shall
have an organized means of identifying,
on a periodic basis, the payment status
of delinquent loans to enable collection
personnel to initiate and follow-up on
collection activities, and shall document
its records to reflect its collection
activities on delinguent loans.

(b) Partial payments. The lender shall
accept any partial payment (inclusive of
late charges) and either apply it to the
borrower's account or hold it in a trust
account pending disposition, When
partial payments held for disposition
aggregate a full monthly installment,
they shall be applied to the borrower's
account, thus advancing the date of the
oldest unpaid installment. A partial
payment may be returned to the
borrower, with a letter of explanation, if
the partial payment is received more
than 60 days after the date of default.

§201.42 Bankruptcy, insolvency or death
of borrower.

The lender shall file a proof of claim
with the court having jurisdiction in
cases where a borrower has declared
bankruptcy or insolvency or is
deceased. Documentation of such proof
of claim shall be retained in the lender's
loan file. In addition, where a borrower
has declared bankruptcy, the notice of
bankruptcy shall be retained in the loan
file.

§201.43 Administrative reports and
examinations.

The Secretary may call upon a lender
for any reports deemed necessary in
connection with the regulations in this
part and may inspect the books or
accounts of the lender as they pertain to
the loans reported for insurance.

Subpart F—Default Under the Loan
Obligation

§201.50 Lender efforts to cure the
defauit,

(a) Foreclosure or repossession as a
last resort. Foreclosure of repossession
of the property securing a Title I loan
shall be undertaken only after the lender
has assured itself that the loan servicing
has been handled in accordance with
the requirements of this part, and that
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every reasonable measure has been
taken to bring the loan account current.
The lender shall fully document all
actions taken to cure the default and
avoid foreclosure or repossession.

(b) Personal contact with the
barrower. Prior to taking action to
accelerate the loan in the event of
default, the lender shall arrange for a
face-to-face meeting with the borrower,
or make a reasonable effort to do so,
within 30 days after the date of default.
The purpose of the meeting is to assist
the borrower to cure the default by
bringing the loan account current or by
working out an acceptable repayment
plan. Such a meeting will not be
required if—

(i) The borrower brings the account
current or agrees to a repayment plan;

(2) A reasonable effort to arrange a
meeting with the borrower is
unsuccessful; or

{3) The borrower cannot be located or
indicates a refusal to meet with the
lender.

(c) Notice of default and acceleration.
Unless the borrower brings the loan
account current or works out an
acceptable repayment plan within 30
days after the date of default, the lender
shall thereafter provide the borrower
with written notice that the loan is in
default and that unless the default is
cured within 30 days from the date of
the notice the lender will accelerate the
loan on or after a date 30 days from the
date of the notice. This notice shall be
sent by registered or certified mail and
shall contain:

(1) A description of the obligation or
security interest held by the lender;

(2) The nature of the default claimed;

(3) A demand upon the borrower to
make full payment to the lender of the
unpaid principal and earned interest due
on the note as of the date 30 days from
the date of the notice;

(4) The specific actions which the
lender intends to take at the expiration
of the 30-day notice period;

(5) A statement that the borrower may
cure the default at any time prior to the
specified ections, and indicating the
exact manner for doing this, including
the sum of money which must be paid
and the office address to which payment
must be sent; and

(8) Any other requirements prescribed
by the Secretary.

(d) Inspection of manufactured homes.
When a manufactured home loan is in
default and the default notice period has
expired, the lender shall make a visual
inspection of the property, determine
whether the property is vacant or
abandoned, and prepare a report on its
condition for placement in the loan file,
In all cases of vacancy or abandonment,

the lender shall take reasonable steps to
preserve and maintain the property,
including any items of removable
personal property covered by the loan.
(e) Reinstatement of the loan. If the
borrower cures the default before the
lender has initiated foreclosure or
repossession proceedings, the lender
shall reinstate the loan as if the default
had not occurred. If the lender has
accelerated the loan, the lender may
reinstate the loan upon the satisfaction
of the lender's requirements for curing
the default and reimbursement by the
borrower of any expenses incurred by
the lender in initiating foreclosure or
repossession proceedings.

§ 201.51 Proceeding against the loan.

(a) Property improvement loans. (1)
Upon default on a secured property
improvement loan, the lender may either
proceed against the security or make
claim under its contract of insurance. If
the lender proceeds against the security,
the lender may not submit an insurance
claim for any deficiency balance which
may result.

(2) The lender may not pursue both
remedies under paragraph (a)(1) of this
section unless the Secretary grants prior
approval, after considering the amount
of all encumbrances and the appraised
value of the property, as determined by
a HUD-approved appraiser. If such prior
approval is granted, the lender shall
proceed against the security in
compliance with all applicable State and
local laws, and shall take all actions
necessary to preserve its rights to obtain
a valid and enforceable deficiency
judgment. Where a power of sale is
permitted in the particular State, the
lender shall not be required to use the
judicial foreclosure procedures of the
State. ; -

(3) Upon default on an unsecured
property improvement loan, the lender
may submil a claim under its contract of
insurance.

(b) Manufactured home loans. Upon
default on a manufactured home loan,
the lender shall proceed against the
security by foreclosure or repossession,
as appropriate, in compliance with all
applicable State and local laws, and
shall acquire good, marketable title to
the property securing the loan. Where
possible under State and local law, the
lender shall also take all actions
necessary to preserve its rights to obtain
a valid and enforceable deficiency
judgment.

§ 201.52 Acquisition by voluntary
conveyance.

With the prior approval of the
Secretary, the lender may accept a
voluntary conveyance of the property

securing a manfactured home loan
which is in default, provided that—

(1) The lender accepts the conveyance
in full satisfaction of borrower's
obligation, and

(2) No claim is submitted under its
contract of insurance.

§ 201.53 Disposition of property.

(a) Property improvement loans.
Where the lender has obtained the prior
approval of the Secretary under
§ 201.51(a)(2) and acquires title to
property securing a property
improvement loan, the property shall be
sold for the best price obtainable before
making an insurance claim. The bes!
price obtainable shall be the greater
of—

(1) The actual sales price of the
property, less the cost of repairs to make
the property marketable, or

(2} The appraised value of the
property before repairs, as determined
by a HUD-approved appraiser.

(b) Manufactured home loans. Where
the lender obtains title to property by
repossession or foreclosure upon a
manufactured home loan, the property
shall be sold for the best price
obtainable before making an insurance
claim. In the case of a combination loan,
the manufactured home and lot shall be
sold in a single transaction and the
manufactured home may not be
removed from the lot, unless the prior
approval of the Secretary is obtai
a different procedure. The best price
obtainable shall be the greater of:

(1) The actual sales price of the
property, less the cost of repairs to make
the property marketable, or

(2) The appraised value of the
property before repairs (as determined
by a HUD-approved appraiser), which
may reflect the retail value of
comparable manufactured homes in
similar condition and in the same
geographic area, as listed in a current
value rating publication acceptable to
the Secretary.

Where the manufactured home is
without hazard insurance and has
sustained damage which would
normally be covered by such insurance,
the lender shall report this situation in
submitting an insurance claim, and shall
assure that the appraised value is‘based
upon the retail value of comparable
homes in good condition and in the
same geographic area, without any
deduction for such damage.

§201.54 Insurance claim procedure.

(a) Effective date. The provisions‘of
this section shall apply to all loans in
default on or after the effective date of
these regulations.
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(b) Claim application. A claim for
reimbursement for loss on any eligible
loan shall be made on a HUD-approved
form executed by a duly qualified officer
of the lender. The insurance claim shall
be fully documented and itemized, and
shall be accompanied by the complete
loan file pertaining to the transaction,
including all documents and materials
required to be retained in the file under
this part. The loan file shall contain the
original documents, except that copies
may be submitted where State or local
law requires retention of the original
documents by the lender. As
appropriate, the claim application shall
be supported by the following:

(1) Documentation of the lender's
efforts to effect recourse against any
dealer in accordance with their
agreement at the time of loan
origination;

(2) Certification that the lender has
complied with all applicable State and
local laws in carrying out any
foreclosure or repossession, including
copies of all notices served upon the
borrower or published in connection
with such foreclosure or repossession;
and

(3) Where a borrower has declared
bankruptcy or insolvency or is
deceased, the notice of bankruptey and
evidence that the lender has filed a
proof of claim with the court having
jurisdiction.

(c) Maximum claim period. A claim
si'nz«!] be filed no later than the following
aates:

(1) For property improvement loans—
12 months after the date of default.

(2) For manufactured home purchase
loans—12 months after the date of
default,

(3) For combination loans and
manufactured home lot loans—18
months after the date of default.

(d) Extensions of the claim period.
Upon presentation of the facts of a
particular case within the allowable
maximum claim period, the Secretary
may extend the maximum claim period.
[n computing the claim, no interest will
be allowed for the period of the
extension.

¢) Valid and enforceable judgment, 1
the Secretary determines that the
validity or enforceability of the note
submitted in connection with an
Insurance claim may be in doubt, the
Secretarymay require the lender to
Ubtain valid and enforceable judgment
dgainst the borrower for the balance of
the loan before accepting the claim for
Payment, [

1) Assignment of lender’s rights to the
United States, Upon the filing of the
‘nsurance claim, the lender shall assign
s entire interest in the note, any

security held or judgment obtained, and
any claim filed in probate or insolvency
proceedings, to the United States of
America. The assignment shall be made
in the form provided in paragraph (g) of
this section, provided that if this form is
not valid or generally acceptable in the
jurisdiction involved, a form which is
valid and generally acceptable in the
jurisdiction where the judgment or
security was taken shall be used. The
assignment shall be recorded in that
jurisdiction prior to filing the insurance
claim.

(8) Form of assignment, The following
form of assignment, or one generally
acceptable in the jurisdiction involved,
properly dated, shall be used in
assigning the entire interest of the
lender in the event of a claim for
reimbursement:

All right, title, and interest of the undersigned
is hereby assigned (without warranty, except
that the note qualifies for insurance) to the
United States of America (HUD).

(Financial Institution)

By:
Title:

Date:

(h) Denial of claim. The Secretary
may deny a claim for insurance in whole
or in part based upon a violation of
these regulations, unless a waiver of
compliance with the regulations is
granted under § 201.5.

(i) Incontestability of claim payment.
Any claim payment shall be final and
incontestable after two years from the
date the claim was certified for payment
by the Secretary, in the absence of fraud
or misrepresentation on the part of the
lender, unless a demand for repurchase
of the obligation is made on behalf of
the United States prior to the expiration
of the two-year period.

§201.55 Calculation of insurance claim.

The lender will be reimbursed for its
losses on eligible loans up to the amount
of its general insurance reserve if the
claim is made in accordance with the
requirements of this part. The amount of
the reimbursement shall be computed as
follows:

(a) Loans in default before the
effective date. For l